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I’ THE COURT OF THE ADDL. CH:zF XETROPOLITAN AAGISTRATE,

1 7TH MORNING COURT. BORIVALL MUMBAIL

C.CNOQ.15036 5 11,

Tiez Staze {at the instance

~ of Dinaoshi Police Station) , . -~ ..compiairant.
“V/s.
Umeshkumar Banarasi Pasivan ' ...Accused.

ORDER BELOW APPLICATION FOR DISCHA.RGE OF ACCUSED
DI‘D 10.08. 2011

PSO of Dindoshi Police Station had riled thié report
(Ishtagasha) under Local Act Case 150.1565 of 2011 alleging about the

incident dated 09.08.2011 at Laxmi Bar zad Refreshment, Malad (E.),

Mumbai. The accused person being Manager of the said hote! allowed
-smcking in public place in contravontion of Hotel license Rule 22-51 r.w.
33(1i{wa) and which amounts to indecent behaviour in public, therefore,
this N.C. complaint is filed against the accused. After the arrest of the
accused, he was released on bail of Rs.5000/- Therearter, accused'was
orociiced before the Court. He pleaded not guilty for the offence. He was
released on casi: bail of Rs.5000/- Therea&ct, the épph’cation is filed onA
record by accused for claiming discharge, as no offence is made out
against the accused u/s. 221, Rule I rav. Sec.33(1)(w)(a) of the Bombay

Police Act.

2. After filing of this application, sav of the Ld. A.P.P. is obtained.
The Ld. AP.P. objected thesajd application and replied that the

application is not tenable.
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3 Chave perused the allegations il 0y Dindosinn Poocs agamst
ths zzcused. Iois invariabiv found thnt dur 2the rafld orinspeotion of the
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totsl Juring the nizho zamroliing hevos the smmar nerre of tne Joses 008

apr=aring in which the police charges the swner of the bolel o7 nanux:r

R

for tne contravention of Hotel License Rules of 129 allezing that thev have

allowred the customer to smoke in public clace and cemmitted breach of

licerse ruies.
lcerse rule

4. The person who actuallvy smokss is also similarly need to be
madle an accused. He never turns up w0 the Court. Herz, in similar type of
the case. when N.C. complaint is placed beore the Cou:t for cognizance, It

i2gation and verifv whether |

oy

is Sutv of the Court ro go through rhe
amounts o an offence and contravention o7 existng 12w which s in force
In e tertitory of jurisdiction.  Upon veritication ¢ the provisions of

section 129, the allegations made that the own:sr/Manager allows

“cuszomer to smoke in public place in ais rotel, to my view, the said action

N —
of hotel manager or owner are disobedience of contrel over tie activities

of customers when thev demand for smoking and found in public place

—

ac.(.-alh smoking at one breach. The license is issued 0 run the hotel and
v

recuired license is to be recovered. Tha customer service is a catisfaction

of business. In existing law, the prohibition of smoxing in public place
Rulzs 2008 came in existence in consequences of the Cigarettes and Other
Tozacco Products (Prohibition of Advertisem and Regulation of Trade
arnc Commerce, Production, Supply and Distribution) Act, 2003 if the

provision of this act and circular issued by Government of Maharashtra is

-~ minutely seen, the relevant rules '3 is in respect of the authorized person

for recovery of fine. Schedule IIl under Rule 5, the listof 1 1o 21
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criznes s bailable and compoungsble.  SURISAMERT 1S Proviizlo 0o Lag

rzrson wwho makes the contravention wits fing which mayv be ¢xzznded to

two hundred rupees. Proviso (2) of the s2ction allovws to comround the
1 offence. It means that if the person is ready to p-:i._\' a tire o7 8s.200/-

ccepting the guilt. he need not to be placed for the prosecutica by the

auIioricy who entitled to compound the said offence under the said act.

Co sidering the provisions of secticn 2¢ r.w. rule > rogether the new
lezislation came in existence under Generzl Clauses ~ct, the parzon who
mz=e the contravention of the offernce camnot be punished twics for the
semie act. Every citizen has to obev the intention of tne legislari-n which
is ror welrare and health of the socizz and the report of the WorlZ Health
Orzznizetion is that even the passive smoxzr mav sufier hazardous health
proalem due o smoking by an active smexer and as such generz. health
of tublic is tc pe protected and riis cnactment came in existencs with a

view regardinz the liability of the hozel owners 1o make the provision for

smoking charubers in the hotel. If the establishment is mors han 30

.
tablzs in the premises is available, they have to seek rermission wom the
police for running the hctel business license and for the consuuction of

s. Tzis aspect = under

D

BMC for smoking chambers in the hotel premis
consideration of Hon'ble High Court by chaliznging the said notiriczzion of
2008. It appears that therc is no straight order or enrorcement is still in

exisience,.

5. To mv view, the attempt made by investigation officer ir. the

vicinity to charge t the b oLel owner or Manager allowing customer to smoke

’
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<l imoosed agnings them. noorder o ke D LonTriiEnTie

Jcen. rules. 2 matio . siould b2 placsl poiore Lsnsing autil x
dng reoessury punishment or direction . Coming o the issuz w .y

vizw. the allegation made by the police against the hotel ovner or

manager ror contravention of hotel license rule 129 punishable wirh 116

w. 117 is improper. Person who actually smokes can be brought under

rosecuiien in view of section 21 Rule 4 of the said Act and as such there

i< no prima-facie case is made out to continuc with the trial ageinst the
accusad. It appears from the provision for the order of discnarge as thzie

is no charge can be framed in hawkers cases. the said responsibility is nn

Criminal Procedure Code Burt if the unwarranted prosecution at any stage
s. 258 of Cr.P.C, the Court is empowered to stop the procesding.
Hence, [ am inclined to stop the proceeding u”s. 258 of Cr.P.C. as no
urpose can oe served by launching prosecution under the conuavention
f section 22-51 r/w. 116 r/w. 117 of Bombay Police Act when special

1egislation is enacted for the said act. Hence, I proceed to pass the

4 ot vy T T
IR L ORDER

sradl DRl
The cash bail depositad by the accusad be refunded.

mesecutlon 1s entitled to launch fresh proceeding under the

said new enac*mem within the limitation.

}
Proc eding is Closed. 7 f
o \_/k/\'/

L (A.P.BHAVTHANKAR)
Yumoa' Addl. Chizf Metrepolitan Magistrate,
DI15.00.2011. n Morring Court, Borivali, Mumbai.

TRUE COPv :

zcording oiea in the format provided under provision of section 257 of



