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NAGPUR BENCH, NAGPUR

N THE HI GH COURT OF JUDI CATURE AT BOVBAY {&

VWRI T PETI TI ON NO 3265/ 2007,
VWRI T PETI TI ON NO 4279/ 2007, @
VWRI T PETI TI ON NO 1005/ 20%.3
AND
VWRI T PETI TI ON NO 5301/ 20

PETI TI ONERS : - Li quor Bottlers

))C o Nagpur Distillers,
Kanpt'ee Road, Nagpur.

Vishal s/o Devilalji

ai swal , Authorized Signatory,

ed about 36 years, R/ 0 226,

Shri Ganesh Vandan, Shivaji Nagar,

Nagpur .

2. Vandana Distilleries Pvt. Ltd.
A conpany i ncor porated and
regi stered under Conpani es Act,
1956, Plot No.7
Teka Naka, Kanptee Road, Nagpur - 26,
t hrough its Manager
Shri Chri st opher
Cifford Dee aged about 48 years,
R/ o Mankapur, Nagpur.

@ 3. AAanta Distilleries Ltd.,
A conpany i ncor porated and

regi stered under the Conpani es Act,
1956, Plot No.5 and 6, Teka Naka,
Kanpt ee Road, Nagpur 26,

t hrough its Manager,

Shri Umesh Bhagwandas

Agrawal , aged about 46 years,

R/ o Vi shwakar nma Nagar, Nagpur.
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Nagpur Distillers @

A conpany i ncorporated and
regi stered under the Conpanies
1956, P. No.2 & 3, Teka Naka,
Kanpt ee Road Nagpur 26
through its Managin
Par t ner Shri Ja
aged about 65 year
Nagar, Nagpur.

Kokan Agro Marine Pvt. Ltd.
A conpa i rporated and

regi ster
1956,
Road,
t hr ougl

26,

actory Manager,
ang Nar ayanr ao
ged about 46 years,
o} st War dhaman Nagar,
gpur 08.

Vi darbha Bottlers pvt. Ltd.

A conpany i ncor porated and

regi stered under the Conpani es Act,
1956, Chi nchbhavan, Wardha Road,
Kapri, Nagpur 441 108, through

its Director Shri Sanjeet Suresh
Jai swal , aged about 38 years,

R/ o Chi nchbhavan Wardha Road,
Nagpur .

Vi dar bha Li quor Corporation,

A partnership firmincorporated and
regi stered under the Partnership
Act, 30/30-A, New Cotton Market,
Nagpur through its Partner

Shri Ranesh Jeswani aged about 52
years, R/'o C o 30/30-A New Cotton
Mar ket , Nagpur.

Deejay Distilleries Pvt. Ltd.

A conpany i ncor porated and

regi stered under the Conpani es Act,
1956, Kol ovli Dist. Thane (M),
through its Director Shri Pradeep

::: Downloaded on -13/08/2013 10:50:03 ::



3 wp3265. 07. odt

D. Kalam Aged about 46 years. <§éii§§i?

9. Master Blenders Pvt. Ltd.
A conpany i ncorporated and

regi stered under the Co S t,
1956, Khaonl i,
Dist. Raigad, Thro its ector

Shri Kanayal al K. (Kal am

10. M's. Deccan Bottling and Distilling
| ndustrie Ltd. Plot No. E-45,

al t hana, Aurangabad-

gh”its General Manager,

\V/ g id s/o Verghese David.
&
SUS. . .
RESPONDENTS : - e of Maharashtra, through

Secretary, Industry, Energy and
Labour Departnent, Mantral aya,
Munbai 400 032.

2. Advi sory Board, Constituted

under Section 7 of the M ni num
Wages Act, 1948, Through its
Secretary, Commerce Center,
Tardeo, Munbai .

| NFTERVENORS. 3. Vi dar bha Breweri es Mazdoor Union,
Regi stration No. NG/ 2878, Conrade
A. K. Gopal an Bhavan, Shaniwari,
Subhash Road, Nagpur through its
Ceneral Secretary Shri  Anrut
Meshr am

4. Kol hapur Kangar Uni on (Lal bawat a)
Regi sterati on No. PN 3375/ 28/ 6/ 2001
Shiroli, MDC Yadavwadi,
Vyankat esh Nagar, At & Post
Shiroli, Tah. Hatklangale,

Di st. Kol hapur,
through its Secretary M. Il ai
Jangal e.
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[Shri V. R Thakur, Adv. for petitioners]
[Smt. B.H Dangre, Addl. G P. for respdt.
[Shri P.D. Meghe, Adv. for respdt. nos.3 a

PETI TI ONERS : - 1. Printers' Quild,

ntrao Tapas,
o r/o. 973-G
Nandanwan Col ony, Nagpur .

dr anal aya,
s Proprietor -
Dhakr as,
Road, Mahal ,

nkar
Nagpur .

3. M s. Chakradhar Printing and
Bi ndi ng Works, through its
Propri etor M . Shant ar am

Pot dukhe, Sarai peth, Ashok
Chowk, Nagpur.

4. M's. Akshar Mudran,
through its Partner M. Naresh
Chandak, Regal Tal ki es
Conmpound, Sitabul di,
Nagpur .

5. Ms. Kalidas Creations,
through its Partner M. Kalidas
Sat hawane, Adhyapak
Bhawan, Opp. S.T. Stand,
Nagpur .

6. Ms. Grnar G aphics,
through its Partner M. Praveen
Behl ande, Unt khana Layout,
Nag Road, Nagpur.
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Ms. Tapas G aphics, g&
through its Prop. Ms. Shraddha

Tapas, Narul a Buil di ng,
Lokmat Square, Nagpur.

Ms. Surya Ofset
through its Partner A
Dhakras 28, Fa and,
Randaspet h, Nag

Ms. Vrushali O fset Wrks Pvt.

Ltd. r its Managi ng
Direct - Sanjiv Bansod,
38,

ton Market Layout,

. Ofset Printers
Lt'd.” through its Director
Ashok Ghadge

Great Nag Road,

Nagpur .

Ms. Print Pack,

through its Partner Devesh
Ki nariwal a,

25, New Cotton Market Layout,
Nagpur 18.

Ms. Sadhana Litho O fset Wrks
through its Prop. Manohar

Sawal kar, Subhash Road, Mahal,
Nagpur .

Ms. Qurukripa Stationers &
Printers,

through its Prop. Manohar
Sakade, 416, Azanshah Layout,
Nagpur .

Ms. Keshava Printing Press,
through its Prop. Rasikbhai
Ki nariwal a, New Shukrawari ,
Nagpur .
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15. M's. Shyam Brot hers, @

through its Partner M. Niti
Tapas, S.T. Stand Road,
Nagpur .

16. Ms. Shreerang, @
through its Partner M. dip

Bhal er ao, Baj aj gar oWk,

Nagpur .

17. Ms. Midrashilpa Ofset
Printers rough its Partner
M. Ka h he, Bajaj Nagar
Cho ur

18. < Ent er pri ses,

s Proprietor
. |, Modi No. 2,
abul di, Nagpur.

19,>Ms. Swastik Printers,
through its Proprietor
M. Agrawal Modi No. 2,
Si tabul di, Nagpur.

20. Ms. Miurarka Cottage Industries,
through its Proprietor
M . Ranki san Murarka,
Modi No. 2, Sitabuildi,
Nagpur .

21. Ms.Vipul Prints,
through its Proprietor M. Vivek
M shra, M shra Conpound, Mbhan
Nagar, Nagpur.

22. Ms. V.V.Ofset & Allied Wrks,
through its Proprietor M. Vipul
M shra, M shra Conpound, Mbhan
Nagar, Nagpur.

23. Ms. Shivshakti Press (P) Ltd.
through its Director
M . P. B. Changl e, Bai dyanath
Chowk, Nag Road, Nagpur.
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24. Ms. Kadanbari Printers, @

through its Partner Snt. Kavta
Baj aj , Bai dyanat h Bhavan, e
Nag Road, Nagpur.

25. Ms. Creative Imm @
through its Proprietor

M. Prakash Bi she,
8/ 1, Indra Sarit alraj Marg,
Dhantol i, Nagpur.

26. Ms. Printers &
Statio
thro art ner
M. 9 o Di sawal ,
<cen ., Nagpur .

27. a OFfset Works,
through its Proprietor Unmesh
Mandhekar, Mendhekar Bhavan,

Gandhi bag, Nagpur.

28. Ms. Shree Printers,
through its Prop. Pratap
Mendhekar, Mendhekar Bhavan,
Gandhi bag, Nagpur.

29. M s. Shreenath G aphics,
t hrough its Partner Ashok
Kothari, Small Factory Area,
Nagpur .

30. Ms.Gtanjali Ofset,
through its Director M. Gokul
Pande, Ghat Road, Nagpur.

31. Ms. Aadarsha Printing &
packagi ng Products,
through its Partner Jagdi sh
Kot hari, Sitabuldi, Nagpur.

32. M s.Excel Printers,

through its Prop. Jagdi sh
Kot hari, Sitabuldi, Nagpur.
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33. Ms.Cystal Prints,
through its Prop. M. Kul de
Kot hari, Sitabuldi, Nagpu

34. Ms. Ashish Ofset,
through its Partn %
Panpal i a, Near ki’es,
Nagpur .

35. Ms. Aneya Printers;

t hrough its Partner Wasudeo
Bagadganj ,
36. Printers,
s Proprietor Shri
e, Mddel MII Chowk,
... VERSLS. . .

1. t ate of Maharashtra, through
Secretary, Industry, Energy and
Labour Departnent, Mantral aya,
Munbai 400 032.

2. Advisory Board, Constituted
under Section 7 of the M ninum

Wages Act, 1948, Through its
Secretary, Commerce Center,
Tar deo, Munbai .
i V.R Thakur, Adv. for petitioners]
B.H Dangre, Addl. G P. for respdt. no.1]

VWRI T PETI TI ON NO 1005/ 2009

1. Central Crcuit G ne Association
Through Shri Prashant M Rathi,
Aut hori sed Representative,

Wal kat Conpound, Pl ot No. 5,
Mor shi Road, Anravati 440 601
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2. Cine Exhibitors Association
through its President, Shri
Singh Vali Building, Sitabul
Nagpur .

3. Cinenma Omers and
Associ ati on of | ndi
its Vice President
Nar ayan Datar, 42/
Vijay Chanbers, Trib an Road,
Grant Road (E), Munbai 400 004.

arashtra, Through
I ndustries, Energy and
artment, Mantral aya,

RESPONDENTS :- 1. Stat

Advi'sory Board, Constituted
nder Section 7 of the M ninmum
Wages Act, 1948, Through its
Secretary, Commerce Center,
Tardeo, Munbali 400 034

i V.R Thakur, Adv. for petitioners]
B.H Dangre, Addl. G P. for respdt. nos.1l & 2]

VWRI T PETITION NO 5301/ 2010

ETITIONER :- Birla Cotsyn (India) Ltd.,
a Public Limted Conpany,
having its registered office at
Munbai and Factory at A-82, M DC,
Khanmgaon Tah. Khangaon Di st. Bul dhana
through its Factory Manager Shri
O B. Sharma R/ o Khangaon
Tah. Khangaon Di st. Bul dhana
(Mahar ashtra).

... VERSLS. . .
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its Secretary, Industries,
Energy and Labour Departne
Mant r al aya, Munbai 400 03

2. Advisory Board, Co 't
the M

RESPONDENTS :- 1. State of Mbharashtra, through @

under Section 7 o UM
Wages Act, 1948, Through)its
Secretary, Conmer Center,
Tar deo, Munbai .

petitioner]
for respdt. nos.1 & 2]

B\ P. DHARMADHI KARI  AND
A/B. CHAUDHARI, JJ.

14. 03. 2012
31. 083. 2012

JUDGMENT (PER: A B. CHAUDHARI, J.)

1. all these wit petitions there is a
enge to the final notifications of various dates
i ssued by the CGovernnent of Maharashtra in the matter
of revision of mninmm wages under the provisions of
the M ninum Wages Act, 1948 (For short, hereinafter
referred to as the MW Act).

2. (A In Wit Petition No.3265/2007,
Maharashtra Liquor Bottlers Association and others,
who are al | t he distillers have chal | enged

notification dated 9.2.2007 (Annexure P-3) by which
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the Governnent of Mharashtra revised th §§i§:?

rates of wages payable to the enployees,
t he schedul ed enpl oynent, nanely Liquor

(B) In Wit Petitio 07 t he
Printers' @uild Association of Prin 35 others
connected with the Printing Industry have put to

challenge the notificatio at 11. 4. 2009 (Annexure

P-4), i ssued by nt of Mahar ashtra,

revising the mni wages payable to the
enpl oyees, e schedul ed enpl oynent,

nanel y Printing by | etterpress, | it hography,

phot ogravur'e or other simlar work or work incidental

to ‘dﬂ pr ss or book binding is carried on.
C In Wit Petition No.1005/2009
g;ibral Circuit Cne Association and Cine Exhibitors
sociation have put to challenge notification dated
2.1.2009 (Annexure P-10), issued by the Governnent of
Maharashtra by which mnimum rates of wages were
revised, payable to the enployees, enployed in the

schedul ed enpl oynent , namel y C nema Exhi bition

| ndustry.
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(D) In Wit Petition No.5301/ i&

Birla Cotsyn (lndia) Ltd. Textile Industry
chal l enged the notification dated 20.7.20

t he Government of Maharashtra (Anne evi si ng
mnimum rates of wages payable enpl oyees
enpl oyed in scheduled enploynent, in factory defined

in clause-m of Section 2\ or hin the neaning of

Section 85 of the 5§Ct. , 1948 (LXII1 of 1948)

not covered by an fies in the schedul e and

al so for decla t entry no.65 in schedul e part

I of the MW introduced by the State of
Mahar ashtra in exercise of powers under Section 27 of
t he violates Article 14 of the Constitution
of-In and t hus be quashed.
All the above wit petitions were heard
oget her since t he guestion t hat arose for
consideration and argued by the |earned Counsel for
the rival parties relates to the revision of mninmm
wages by virtue of the enabling provisions of
Section 5 of the MW Act.
4, In support of the wit petitions, |earned

Counsel for the petitioners mnade the follow ng

subni ssi ons.
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(i) Textile Industry in the countr §§§§Z7

general and in the State of Mharashtra in parti a
has been maj or i ndustry and t her , t he
classification of such major ind ry §222§3by t he
respondents in the formof residuary try/in exercise
of powers under Section 27 of the MW Act vide entry
no. 65 in the schedul e unde h ead of factories, is
wholly arbitrary, <>irr a and bereft of any

r<§i§; ttracting the vice of

ed by Article 14 of the

pl ausi bl e reason
arbitrariness,
Constitution of a. This entry was made in the year
1986 and the absence of any justification to nake
such er sible classification of textile industry

is liable to be struck down by this Court.

(ii) As per the constitution Bench

ecision in the case of Ms Bhikusa Yanmasa Kshatriya.

and another...Versus...Sangammer Akola Taluka Bidi

Kangar Union and others, reported in ALR 1963 Suprene

Court 806 and others the pronouncenent of |aw by the
Apex Court is consistent; in that, while fixing the
m ni mum wages, the State is required to take into
consideration |large nunmber of factors, various data,

econonmc climte of the region or locality, needs of
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the people concerned and then bal ancing the sane §§§§Z?

the changed economic and conpetitive scenari

i ndustrial developnent in the area and th

particul ar, for considering revision,of m
(i) There can be no \dis e

fact that exploitation of |abourers or unorganized

sector or worknen nust But then the

overall industrial at

type of industry

living conditi quired to be bal anced in order

to cone to a reasonable conclusion in the mter of
revi si on m ni num wages.

Procedure under Section 5 of the

IS required to be followed wth utnost

rity and not in a casual manner. In the instant

ase, the procedure has not been followed seriously or

sincerely and has been followed in breach of the said

provi sions of Section 5 of the MW Act. Not only that

there is unreasonable and uncalled for gap between the

draft notification and the final notification, which

al so supports the subm ssion about non-follow ng the

procedure as required by |aw.
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(v) There is a total non-applicatio z&

mnd to the principles set out by the Hon'hble e
Court in its various pronouncenents for i out
the correct revision of rates of mni for the

workers and that vitiates the final

(vi) There was an order nmade by the

Bombay High Court in Wit it No. 1098/ 2004 in the

it ors Association of India

case of C nemat ogragh

A

2004, under whi ch t he

and anot her. .. Ve t at e of Mahar ashtr a,

deci ded on

respondent/ St at e S permtted to issue fresh

notificati
four t from the date of the said order. Though
LT s expi red somewhere in the nonth of March,

not hi ng was done by respondent no.1 and there is

, according to law, within a period of

o explanation whatsoever for such a long delay in
I ssuing final notification.

(vit) Before issuing final notification,
the Governnent 1is required to take note of the
existing industrial economc atnosphere, conpetition
due to globalization and the fact that the products
manuf actured by the foreign conpanies and countries

have entered the Indian narket alnost full-fledged,
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posing a threat to the survival of +the do ?§i§39

i ndustri es.
(viii) As a matter of fact
the CGnema theatres in the State e reqg
cl osed down due to advancenent of f technol ogy and

the mmjor change of the nature of cinema theatre

I ndustry. There are many 'such factors, which were

required to be taken in sivder ati on.

5. Per usal a fication and conparison
of the sane w enfinal notification in all these
cases wll clear show that there is a notable

departure.\\Then there is a long gap between the draft
ification between themand total m smatch
clearly frustrated the very object of

draft notification, nanmely inviting

bj ecti ons and consi deration t her eof by t he

appropriate authority.

6. Advocate Shri Thakur took us through the
draft and final notification in all these wit
petitions and also denonstrated total changes

occurring in these two notifications. There is no need

for us to specify them here.
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7. Advocate Shri  Thakur then argued ci Ejiii?

certain decisions, which we have gone throeough an

considered that in the above fact si \@n, t he
Courts wer e conpel | ed to st e such
notifications, whi ch do not he to t he

pronouncenents, made by the Hon'ble Apex Court from

time to tine.

8. Neutralizatio sidering the |owest paid
enpl oyee perm ssi 100% or with a benchmark
of 100% and a te, the neutralization in any

event cannot exce 100%

9. all these cases, with the help of the
char pr ced by the respondents and by him
oc hr i Thakur , cont ended t hat t he

al i zation goes beyond 100% and even to the extent
f 150% It is not necessary for us to set out the
details thereof hereunder since we have carefully
considered the sanme. Advocate Shri Thakur expl ained
the nmethod of calculation for neutralization based on

the decision in the case of Hi ndustan Lever Mzdoor

Sabha. .. Versus...H ndustan Lever Ltd. and anot her,

reported in 1990 LIC 950, affirnmed by the Hon'ble

Suprene Court. Learned Counsel for the petitioners
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also cited the follow ng decisions. @

(a) AIR 1963 Suprene Court 806 usa
Yamasa Kshatriya and another... u ngamer

Akol a Tal uka Bi di Kangar Uni on and her s)

(b) AIR 1970 Suprene Cou 42 (Chandra
Bhawan Boar di ng and Lodgi ng,
Bangal ore. .. Versus. .. Stat ore and anot her).

Supr.e Court Cases 290
etary...Versus...Reptakos

(c) 1992 (1)
(Wbr knen Representqg b
Brett. & Co. Ltd.
(d) I R
St andard Vacuum

Suprene  Court 895 (The
fining Co. of India...Versus...Its
VWor kmen and anot her

) AR 1980 Suprene  Court 31 (The
Mana of  Shri Chalthan Vibhag Khand Udyog
Sah ndl i Ltd....Versus...G S. Bar ot and

(f) 1997 (1) L.L.J. 124 (Arimal a
Cinic...Versus...State of Keral a).

(g) 2005 (4) WMh.L.J. 1111 (Vibha Synthetics
Pvt. Ltd. and others...Versus...State of Mharashtra
and ot hers).

(h) 1986 (Il) CLR 443 (The N M \Wdia
Charitable Hospitals & Os....Versus...State of
Maharashtra and Os.).

(i) 1987 (2) CLR 351 (The N M \Wdia
Charitable Hospital and Os....Versus...State of
Maharashtra and O's.).
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(j) 1995 (2) L.L.J. 779 (Sangli Dsté@

Power | oom Omner s' Associ ati on Lt d.
Os....Versus...The State of Maharashtra & O's.

(k) 1998 (1) L.L.J. 1054 Li me

Manuf acturing Asso....Versus... Stat

(1) 1992 (1) 447
(Achut han...Versus... State of Kerala).

(m 1990 Lab. 1.C_ 950 (Hi ndustan Lever
Mazdoor  Sabha. .. Versus. .. du n Lever Ltd. and
anot her).

(n)
Lever Limted... Ve

(0)
Co. Ltd., Beawar d others...Versus...State of A ner
and anot her).

) AR 1978 Supreme Court 1113 (Shivraj
ho Wrks and others....Versus...The State

Fi (Av LS
| nd urt, Nagpur and ot hers).

(g9 AIR 1986 Suprene Court 125 (The Worknen
yed by Ms. Indian Oxygen Ltd....Versus...Ms.
ndi an Oxygen Ltd.).

10. Per contra, Snt. Dangre, |earned Additional
Governnment Pleader for the State and Shri  Meghe,
| earned Counsel for the worknen vehenently opposed
these wit petitions, refuting all the contentions,
advanced before us by the learned Counsel for the

petitioners. They referred to Articles 38 and 43 of
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the Constitution of India and the provisions of §§§§Z?

MW Act and argued that the statenent of object n

give the benefit of the constit schenme by

reasons pertaining to the M ninmum Vﬂgesqiiiif rliy

show the genuine effort of the State o ment to
l.on

I mpl ementing the M ninmum Wages Act in its letter and

spirit. They argued that e nction of the State

Governnent is legislatiy ure when action to fix

or revise the m s undertaken by it and
therefore, the hould be loath in interfering
with the sane. Learped Counsel further relied upon the
limted scope of judicial review and argued that the
he present proceedings cannot go beyond

of law and therefore, exam nation of the

i/l s of nodalities as argued by the | earned Counsel
or the petitioners would be beyond the scope of the
perm ssible judicial review The |earned Counsel also
relied on certain decisions.

11. Snt . Dangr e, t he | ear ned Addi ti onal
Governnment Pleader then argued that doctrine of
neutralization has application in respect of special
al | onances or dearness allowances and has nothing to

do with the revision of mninmum wages. The subm ssion
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that there was a big gap between the ?&

notification and the final notification or that r

was no proper procedure seriously foll t he
Governnment is wholly msconceived. Ac ing to
| earned Additional Governnent plea e procedure

required by Section 5 of the MW Act was scrupul ously

followed and objections rexinvited, which were

consi dered by the a<p>pro i thority and thereafter

the notification S Perusal of the hike in
the wages als at the sane was not at all
exorbitant as tried>to be shown by the | earned Counsel
for the petitioners, looking to the inflation and the
rate s in respect of industries in particular
cein these petitions and all other factors
red to be taken into consideration in respect of

i ch the subm ssions have al ready been nmade. Power to
revise under Section 5 of the MW Act is vested in
the State Government. Even if there was sone delay in
Issuing the final notification after the issuance of
draft notification that by itself would not vitiate
the action and at any rate, the changes between the

draft notification and the final notification sought

to be shown as drastic are not so, for exanple; in the
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case of Cinema Industry, the GCinema Industry §§i§39

include multiplex theatres, touring talkies d
and so forth. To say that there is a c t he
final notification by change in the acene etc. of

multiplex or touring talkies woul ardl/y make any

di fference.

12. Advocat e Shri Me subm tted t hat
notification of July 20 t even objected by the
concerned petitio ssan erefore, it is not correct
to say there application of mnd by the

Gover nnent .

13. . Dangr e, t he | ear ned Addi ti ona
Gove nt eader then argued that residuary entry 65
p tly valid and cannot be struck down and at

ate, challenge to the same now at such a late
tage when the entry was inserted in 1986 is stale and
cannot be entertained. Learned Counsel for the
respondents, thus, prayed for dismssal of wit
petitions wth costs.
Advocate Shri Meghe cited the follow ng
deci si ons.

(1) AIR 1969 Suprene Court 182 (Ms. Hydro
(Engi neers) Pvt. Ltd....Versus...The Wrknen).
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(2) 1975 (1) LLJ 211 (Tourist &

Hyder abad. .. Versus... State of Andhra Prades a

anot her).

(3) 1997 (1) LLJ 434 der abad
Cl ub...Versus...State of Andhra Pra h) .

14. We have heard Advocate Shri Thakur for the
petitioners, |earned Addi vernnent Pl eader for
the State and Advocate [ he for the worknen at
| ength. We have é> t the entire record and
proceedings o t Nit petitions so also the
judgnents cited the | earned Counsel for the rival
parties.

15 to the concept of fixation of mninmm

vvagr ision thereof and the nodalities to be

ted so also the principles laid down by the

"ble Apex Court, we do not want to repeat the sane

in this judgnment since we have sufficiently understood
all those principles. In other words, we are fully
aware of the principles laid down by the Hon'ble Apex
Court fromtine to time in such matters and keeping in
mnd all those principles, we proceed to determ ne the

I ssues involved in the present petitions.

::: Downloaded on -13/08/2013 10:50:03 ::



24 wp3265. 07. odt

16. At the outset, we would |ike to keep in §§§§Z9

the limtations on the scope of power of

review in the mtters I|ike revision/

m ni rum wages. The constitution Be in case of
U_ Unichoyi and others...Versus... atez)of Ker al a,

reported in AR 1962 Suprene Court 12 had observed

t hus:
&
ittee consisting of
the repr es’ of the industry and the
enpl oyees siders the problem and nakes

its recomendations and when the said
reco ndati ons are accepted by t he
=0 nt, it wuld ordinarily not be
D pbl)e for us to exam ne the nerits of the
<?onmendations as well as the nerits of the
wage structure finally notified by the

Gover nnent .

In any event t hese are
considerations which ordinarily cannot be
entertai ned by us because obviously we are
not sitting in appeal over t he
recomendations of the Committee or the

notification follow ng upon them
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17. Simlarly, the Hon ble Apex Court in Egiii?

another...Versus...Tiffin's Barytes Asbestos- " and

Paints Ltd. and another, reported in ALR Supr ene.

Court 1391 has had to say thus :

W al so h enphasi se that
notifications fixi i m wages are not
to be lightlg in d with under Art.

226 of the htu on the ground of
es in the constitution of
the commtt or in the procedure adopted

he committee. It nust be renenbered

that\\ the comittee acts only as a
ndat ory body and t he fina
ation fixing mninmm wages has to
pbe made by the Governnent. A notification
fixing mninmm wages, in a country where
wages are already mniml should not be
interfered with under Art. 226 of the
Constitution except on t he nost
substantial of grounds. The legislation is
a social welfare |egislation undertaken to
further the Directive Principles of State
Policy and action taken pursuant to it
cannot be struck down on mer e

technicalities.
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From the above, it is clear that the §§§§Z7

do not possess expertise in such matters and

be inpermssible to go in the calculat@iﬁi;; t he
figures etc.. To sumup, the limted scop enquiry
would be as to whether the decis the State

Governnent before issuing final notification was taken

on the basis of considerat ich are relevant or

as to whether the deci s

W

the case of Tourist Hotel,

isvvitiated by irrel evant

consi der ati ons.

anot her, ported in 1975 | L.L.J. 211, the Division
Benii 0 Andhara Pradesh High Court in reference
t ature of Section 5 in paragraph nos. 34 and 35

t hus:

34. Looking to S. 5 in the
background of the schenme of the Act, we
are, however, of the view that the exercise
of power under S. 5 by the CGovernnent is
neither admnistrative act nor is it a
guasi-judicial act. It is a legislative
function del egated to the Government by the
Parliament under S. 5 of the Act. It is

every common nowadays for statutes to
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enpower CGovernnent to determne mninu §£§§:?

rates of wages by a subor di nat
| egi sl ation.

35. W do not thi at
anyt hing worthwhile turns upo he ¢ on
whet her the exercise of the wer der S.
5 is admnistrative or |egqi tive in
character. There is only a hazy borderline

bet ween | egi sl ation admi ni stration, and

t he assunption hat t hey are t wo
fundarrentally<>if forms of power is
m sl eadi ng. géif& 3

a

of cour se sonme

obvi ous differences between the
two. The tinction between |legislative
and adm ni strative acts is usual |y

sed as being a distinction between
eral and the particular. It is easy
that |egislative power is the power
lay down the law for the people in
general whereas administrative power is the
power to lay down the law for them
individually, or in sonme particular case.
The idea, however, that a clear division
can be nmade is a legacy from an older era

of political theory.

In the light of this decision, it appears

the action of the State Governnent under

Section 5 of the MW Act woul d neither be
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adm ni strative nor quasi judicial but would take E§§§Z?
shape of legislative action.

19. Apropos first subm ssion nmade ate
Shri  Thakur about the validity of entry é§§2;§putting

of textile industry under the head o a ries, we do

not find that the said entry would be rendered ultra

vires to Article 14 of the itution of India. The

wi sdom of the |egislatu why textile industry
was classified un of factories cannot be
gone into. M use textile industry has been

very old industr besides being one of the ngjor

i ndustries\\in the State of Mharashtra and was not
givif S i nportance for the purposes of putting
éig textile industry with independent entry, the

i fication, thus, nade would becone arbitrary or

iolative of Article 14 of the Constitution of India,
does not appeal to us. Textile industry is also a
factory and there is no material on record placed in
the petitions as to why such classification of textile
I ndustry under the head 'factories' can be said to be
i nperm ssible. We, therefore, do not think that entry

65 is ultra vires as contended before us.
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20. Next, the submi ssion that Section 5 of Ee&

MW Act and the procedure incorporated therei a
not been followed or the sane was casuall i th
by the Governnment does not inpres no
di spute that the draft notification sued by the
Gover nnment inviting obj ecti ons t here are
proceedi ngs on record, wh w that the advisory
commttee had discusse ssues raised before it
and then nmade 0 ions to the Governnent.
Section 5 reg said mmjor procedure to be
foll owed since th vernnent has been given a choice

to adopt he nodality wunder sub clause (a) of Sub
o Section 5 or sub clause (b) of Sub
'of Section 5 of the MW Act. In the instant

t he Gover nnent fol | oned t he pr ocedur e

ontenplated by sub clause (b) of Sub Section 1 of
Section 5 and then also followed the nandate of
proviso to Sub Section 2 of the MW Act. W,
therefore, find that the procedure under Section 5 of
the MW Act was duly followed. As to the delay in
I ssuance of draft notification and final notification,
we do not think so, nor any prejudice has at all been

shown by the petitioners for the delay. On the
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contrary, as a matter of fact because of the Efiii?

granted by this Court in all these wit petitions,

real prejudice has been caused to the

were to be the beneficiaries. mer e
delay in issuance of final notifi woul d not

vitiate the final notification. Even the Governnment

has followed the proced a conplied with the
statutory requirenent o] issuing the fina
notification. In C lay on the part of the
Governnment in n inal notification can be said

to have benefited> the petitioners. The Governnent

havi ng consi dered the recommendati ons of the advisory
l ee then issued the final notification would
h conpliance of the statutory requirenents. As

e order of the Bonmbay Hi gh Court dated 19.10.2004

n Wit Petition No.1098/ 2004, we find that though it
Is true that the Governnent did not proceed to issue
final notification within four nonths fromthe date of
order that by itself would not affect the validity of
the notification issued later in point of tinme. At the
nost, it could be said there was breach of the said

order of the High Court.
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21. The subm ssion made by Advocate Shri T §§i§39

about non-consideration of the conpetition~ or h

closure of the cinema theatres or slac u i al
growmh or the less gromh rate etc.//or th ct that
the products manufactured by the rei conpani es

have entered into Indian market, does not appeal to
us. It is not possible fo S appreci ate that the

State Gover nnent was not ve o above consi derati ons

or factors ve DU forth by Advocate

Shri Thakur. function of the executive to

take into considerapi on day-to-day, nonth-to-nonth and

year-to-y i ndustrial activities, conpetition and
the | at and the benefit of presunption in favour
t vernment will have to be given to it in the

ce of any specific material brought to our notice
y the petitioners. It cannot be said that the
Governnment has not been alive to the aforesaid factors
before issuing final notification. W also do not
believe that the Governnent was not aware about the
closure of large nunber of cinema theatres in the
State because of the advancenent in film technol ogy
and so on and so forth. On the contrary, the fact that

the Government inserted entry of nultiplex cinema in
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the final notification shows that the Governnent Es&

been fully aware about the problens faced~ by th

owners of theatres and the workers in t of

Mahar ashtr a. @
22. Advocate Shri Thakur has a I 1 enged the

I mpugned notification on the ground that if wages are

fixed as per the said i f tion, it would be
anounting to 100% neutr ion, which is contrary to
the principles o e ion, laid down by the
Hon bl e Supre rt In the case of Central Circuit
Cine Association ine. Wit Petition No.1005/2009, it

ion fixing mnimm wages dated 5.3.1983,

is the ntention of the petitioner that the
Zon m ni mum wages prescribed in the first

notification 28.1.2005 and final notification
ated 2.1.2009 the increase is in mnifold and
exorbitantly high and by providing cost of I|iving
all omance linked to consuner price index, the total
wage package in the base year against the further
increase in cost of living adds to high costs. It is
also argued that by the revision in question, the
State has provided for 100% nay nore than 100%

neutralization. Advocate Shri Thakur has al so argued
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that the calculation of 100% neutralization fact E&

the State Governnment is erroneous. To denonstrat h

has produced before us a statenent, i N t he
wor ki ng of neutralization of wages//in \M@et ition
No. 5301/2010 i.e. in case of Bir yn (1ndia)

Limted, which pertains to textile industry. The said

I ndustry falls within the siduary entry 65 of the

Schedule to the M ninu s Mct. To denonstrate the
| ear ned Counsel f ti n contends that in this
particular in t e date of first notification

when the m ninmm ges was fixed was 6.12.1996 and

t herefore \base year is 1996. He further contends that
‘otét- [ X No. in Decenber, 1996 is fixed at 343
average consunmer price |Index nunber in

ct of 10 centres in State of Miharashtra for

rking class (new series 1982-100) he has cal cul ated
the wage applicable to unskilled worker in Zone I11.

He calculated in the foll ow ng manner.

(a) In zone III For unskilled worker
M ni nrum Basi ¢ wages Rs. 920=00
per nonth

i n base year 1996
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Speci al Al l owance as Rs. 247=00 <§§i§?§i7

Decl ared by Gover nnment
Total Rs. 7 Q

& payabl e per nonth in
Decenber, 1996
Thus, the total pay pack

Rs. 1167=00 per nonth for unskille enpl oyee in

Zone I11.
(b)

herefore for 100% neutralization nultiplier
IS Rs. er point rise over C P.l. 343.

on 20.7.2010, the date of inpugned

notiification, the Average index for 10 centers in
Maharashtra was 734. The C.P.1. increase by 391 points
(734-343=391)

Increase in CP.I. X Miltiplier for 100%

neutralization

391 x Rs 3.40 = Rs 1329.40
Total per nonth pay packet as on 6.12.1996
Rs. 1167=00
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of 391 points of C. P.I.
by applying Multiplier of
Rs 3.40(100%eutralization)

Tot al Rs@oo

(d) As per inpugned notificati as/on 20.7.2010

Speci al al | owance for increase Rs. 1329:00@

basi c Wages for unskilled Enpl oyee for Zone I11.

Rs. 3900=00 p%r
Rs. 2496=40 100
Rs. 3900 x 10
----------- = 156. 22 =156% neutralization
Rs. 2496. 40
s, according to Advocate Shri Thakur it
ano %/neutralization, which is not pernissible.

As against this, Sm. Dangre, the Additional

ernnent Pl eader has produced a chart before us to
denonstrate that the neutralization factor in no case
is 100% In the said chart for the residuary entry in
respect of textile industry the percentage of
neutralization by the Governnent notification is
arrived at 98.87% Snt. Dangre, the Additional
Gover nent Pl eader has cal cul at ed t he sai d

neutralization factor by denonstrating that the | owest
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pai d unskilled workers mni num basic wages as per E§§§Z?

i mpugned notification dated 20.7.2011 is i xed a
Rs. 3900/ - per nonth. The basic index i t he
m ni mum wages are fixed (in 1982- 1 sej§;;§§25 732.
She argued that for arriving neutral ti factor the
| onest workers mninmum wages are divided by basic
i ndex and percentage arr d 5.31 and if the

multiplication factor o s taken, it would give

only 100% neutral owever, in the inpugned

notification ct ual fact or t aken f or

neutralization is.>5.25 and this gives rise to
fon of 98.87% which does exceed 100%
Snt. Dangre, the |earned Additional

eader the difference in the cal cul ati on

by Advocate Shri Thakur is due to the difference

n the C.P.1. index right fromthe first notification
of 1996. According to her the base index nunber in
1996 was 343 whereas in the inpugned notification the
average index as 734 and therefore, Advocat e
Shri Thakur has calculated the C P.l. increase by 391
points to 1996 to 2010. The calculation is totally
erroneous since Advocate Shri Thakur has not taken

into consideration the revision of wages done in
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between this period i.e. 30.6.2004 when the basic §§§§Z?

was fixed at 2600 + Dearness allowance of Rs.549/- an
the wages were fixed at Rs.3149.40. ?iiii;i to
Snt. Dangre, the Additional Govern t Pl r since
the m ni rum wages are to be fixed fo future period,
there is no need to take into consideration the C P.I
nunber in the base a calculating 100%
neutralization factor t fixed by the present

notification divi i i ndex reached at that

poi nt when th m wages are fixed are to be

considered to arpive at neutralization factor.
Accor di ng her even if these are verified, it can be

t hat it does not exceed 100% The

extract of t he chart pr oduced by
Dangre, the |earned Additional Government Pl eader
n respect of the textile industry for which Advocate

Shri Thakur had given the calculations is cited

bel ow :
Nanme of Lowest Basi c Neutrali |Actual % of
Schedul ed |paid index at|-zation |factor neutraliz
enpl oynent |unski |l | ed |whi ch (100% t aken -ation as
workers nini mum (Lowest for per Govt.
mnimm |wages are|/Workers |neutrali |notificat
basi c fixed mnimm |_zation |-10N
wages (1982- 100) |Wages) in t he
basi ¢ notifica
i ndex -tion
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Resi dency |Rs. 3900 734 3900=5. 31 |5. 25
Factory p. m

notificat

-ion dt.

20.7.2010

W have carefully considere the above

subm ssions on the aspect of neutralization advanced

by both sides. The subnissi made by Advocate
Shri  Thakur and tgs ations made by him wth

reference to the

Skig; evision rather than the

revi sion made ar 2004 does not appeal to us.
In our opinion, will be futile to refer to the
first i\si on of the year 1996 when the very purpose
ation is to deface the effect of
woul d be appropriate to refer to the

revision and in the instant cases, nanely of the

004 to find out the correct neutralization to avoid

the effect on the workmen in respect of inflation.
Thus, we hold that the revision of 2004 was relevant
for finding out the correct neutralization rather than
referring to the one of the year 1996, nanely the
first revision. Keeping in mnd the aforesaid aspect,

we uphold the subm ssion nmade by Snt. Dangre, the

Addi ti onal Governnent Pleader that neutralization is
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wel | bel ow 100% as shown by her in the chart pro&%d&

bef ore us.
23. Though Advocate Shri Thakur t ed
various judgnents before us on th ques@> ar gued
before us, we think it not necessary-to Tefer to the
same since in fact we have followed the principles
laid down in those judg ts efore deciding the
present matters.

24. In the not find any nerit in

these writ pe Hence, we make the follow ng
or der.

ORDER

@WI t Petition Nos.3265/2007, 4279/ 2007,

% 2009 and 5301/2010 are dismssed. No order as

0 costs.

%
%

O

At this st age, Advocate  Shri Thakur
appearing for the petitioners seeks continuation of
interimorders already operating for a period of eight

weeks.

::: Downloaded on -13/08/2013 10:50:03 ::



40 wp3265. 07. odt

Advocat e Shri Meghe and Addi ti §§§§Z7

Governnent Pl eader Snt. Dangre appearing on ha 0
respective respondents are strongly o
request .

However, in the interest sti ce,
interim order already operating is continued for a
period of eight weeks from\today.. The sane shall cease

to operate automatically exprry of the said period.

\

JUDGE

:
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