
. . ,'Ti--? S [ c z ~ 2  (,:;I[ ~ i l e  j l > ~ i ~ ~ l > ( ~ ~  

of J i f i i ~ _ ; i ~ i  Police 5r::cio;;j 

Unl2shkurnar Banarasi Pasiiran .:..Accused. 

ORDER BELOlV APPLICATION FOR DISCHARGE OF ACCUSED 

?SO of Dindoshi Police Starion had filed this report , , 

( I sh~agaBa)  'under Local;\ct Case ? ; ~ . l j 9 5  of 201 1 alleging about the 

incid?nt dated 09.0S.2011 at Laxmi 3ar i:;d Re.fi-eshxent, 3~1alad (E.), -.--- -- 
I .  The accused person being-Xann;er of the said hotel allowed 

srnc.king L.  public place ir, contravention of yore1 license Rule 22-31' S.W.  

33 j i j  (wa? and iirhich amounts to indmnr behal-iour in public, therefore, - 
this S.C. complaint is filed against the accused. After the arrest of the 

accured, h e  was released on bail of Rs.5000/- Thesezirer, accused was 

7rod:iced before the Court. He pleaded not :uilt!- for the offence. He was 

oil casi: bail 9f Rs.SOQ@,'- Thercaki-, the application is filed on 

record by accused for claiming discharge, as no offence is made out 

against the accused uls .  221. Rule 1 r.\:-. Sec.33 (1) of. the Bombay 

Police Act. 

2 .  After filing of this applifarion. say of the Ld. A.P.P. is obtained. - 
The Ld. A.P.P. objected rhe.,~said:. . 

r- 
application and replied that the 

.,.;, 
. ' .  
I .  application is nor tenable. 



for I:-.? conir-ax-enrion of Hotel License Rule.; of 129 allfzing thar r : i s Y  [laT.-$ - 
allc.:..-cd :he customer to smoke in pi.iblic :;ace and cc:nmitted breach of - 

4. The psrsan -,\-I10 accualll- s r ~ ~ o k e s  is also si:niiarli- n = x .  to be 

m a i t  aii .;.cciised. He nei.-er turxs ur; :a rkLf C o ~ i r t .  I??:-?. in simi!;ir. type of 

:he ::Is?. :vhen N.C. complaint is placed b~rL?re the C o c : ~  for co~nizance ,  i t  
. . 

is ,:::[I; of the Court r o  ~ ( 3  thi-ougl; rhe ~ - ~ = ~ a ; i o n  a1.i veric: .\,-!?ether it 
. . 

ar;:c,.ilnts YO a n  offence and  contrairs-..cio~ .:! esijclng !z- . l i  1,vhicI-! i in force 
. . 

i.r; 5 e  [err-iton- of iui-isdiction. L ~ i l n  i-,:ific:tio~ C !  ths  al-G-. :s!ons of 

secrion 139, the allegations mads thzr i h  oi\,-fitr/i'vIai-riser ai ioys 
.. 

cusrc7mei. io smoke in public place in his !:;:=lr ro nli- ..-l?w, rhe said action . 
+.,  - 

of Zoicl inanager or 01.1-ner are discb.?die;:.ce of c o n t x i  over tile actil-ities - 
of :lsroii7iers ~v i i en  the\- demand for smo3cing and  fo::nd in p~iblic place -- 

/ 

srnokins at on? breach. 
/ 

licenss is issued ro run the hotel and 
- - 

I-ee-lire6 license is to be recol-eyed. T ~ P  LLstoriier sx.- ice  1s a ~arisfacrion 
.p--L----------- ---A 

of :l.siilegs. In existing  la):^, the prohibition of srnozilg in public place 

Ru!?s 2005 cams  in existence in corlsequences of thc- Cigarettes and Other 

Tobacco Products (Prohibition of j3\.ertissment and: Re;.uiaricn of Trade 

a r c  Commerce. Production, Supply and Diszributioxj Act. 2003 if the 

p ~ ~ v i s i o n  of this act and circular issued bl- Go;.-ernm2;r of 1Ial;arashtr.a is 
i- _' . . , I . 

:. ,ml-ute1~- seen, the relei-ant rulss '3' is in respzcc of in? authorized person 
.j 

for recoi-el-y of fir-!?. Schedule I11 uzcier R;:le 5 ,  the 1:s: of 1 to 21 
* I ,  



h V $ - 2  huz?.~-ed I-upee5. Pro\-is0 (2) pi the s2ction allo-;.-j to coi7-~:c!iirld the 

52;: offence. I t  means that if the person i i  r ead)  to a iiiie cf 2s.200/- 

acztpting the  gui!t. he need not to be p l ~ c e d  for the prosecuri-;x by the 

aur?lor-it-: ~ v h o  entitied to compoui;,l: the : i d  offence ilnds;- rrl--5 said act. 
. . -. - - 

- 
Co:side:.ing  he provisions of section 25 S.II~. rule 2 together rhe ne'v 

F 

le,lsIatic?n came in esistence under Gsnerxl Ll3uses -:-it, the p;lrr;til who 

rr,:<3;e th.2 c o ~ : r a ~ ~ e n i i o n  of the offence cz:--not be pcl~~lslied c~\ , - i ; t  for the 
. , 

- .- --- 7. 7 .  
- .  

a r , ~ - s : ~ -  c i t i z ~ n  has to obe7,- ;ne ~ ~ r ? n c i o r ,  ot ;I--? legis!z~i~:n 1\:11ich 

of ~ l b l i c  is tc be pl-otected and riiis t n a c ~ z ~ e z :  calne in exister.:? ~.\.ith a - 
. . vie\:- reyxdin :  the li3bility of the h o d  01:-ners i G  maks the pro\:xion for 

smoking chanlber-s in the hotel. If [he establishmeric is more :_?an 30 - 
cables in :he ~: -?mises  is available, r h q -  ha:e to sceii ~2rmissio;l ?om the 

poi;:s for running rhe hctel business license and for rhe const:~::iion of 

BhlC for smoking chambers in the I":o:el pl-emisss. Tkis aspect is under 

consideration of Hon'ble Eigh Court b!: challmging the said notirizrion of 

200s. It appekrs thar therc is no straight crder or eniorcemenr is s;ill in 

. . 

5. ' 1 
To n!; .. . viti~r.eh<i'a.~tempt . .  inadz by ini-estigation officer ii tile 

. . . .  
: ,  

viciriie to charge the h o ~ e l  owner, or > f I ~ > . a p t ~ -  a!loi,vir.g ci;stomer tc sxo!te 
. . 



\-:?\.,-. []if ::lle::arion made  bv the ~ o l i c :  a~ ;? ins t  t l l?  hotel i.l~'~-Ilc!. 01 

nici:a,oer for contrave~it ion of hotel liccn se rule 1 2 9  punishable iy.-iih 11 6 

I-, 11.. 11'7 i; improper. Person who actual1~- smokes c m  be b r o u ~ h r  under- 

o:-oscc,.li.ic;. I!? ~ - i e ~ v  of s e c t i q ~  21 R.ijl? 4 r f  :!IT a i d .  A c t  .TIC! as s:!ci? :!:?:-= 

i c  nn p l - i n - q - f . g r i ~  rasp? i~ made ouc to conrinuc lt~it11 t11c trial apnir~3t  tllc 

acccs2d. I: appears h-cm pi-ovision for ~i:e G ~ ~ P I -  of discharge 2s :ll?ir 

1s no cha:-.=t c sn  be framed in haivkers cases. ;hs said responsibilir:. is nn - . . . 
-c:o:-:ing 3123 in ihe format p;.oi-ictelrI u,ld=r provision af sectior, 2 3  of 
- .  . i._:.:n:l~;al P : . G c ? I ~ u I - ~  Code Bur: if the uns;iar-;-;nied p;.osecii[io~-l a t  anT\- staze 

L 5. 258 c l  Ci-.P.C., the Court is empo.,.:tred to stop the proceedins. 

oi sec~ian  22-51 I- i8v. 116  I - / T ~ . - .  117 (1:; Eombai- Police Act when special 

Ie$sla~ion is enacted for the  said act. Elmile, I proc?ecl to pzss the 

.. - 
.;,:2 !I:..:- -i 

'i L:).:$; i O R D E R  
5 -,.ai.i, r,a ;-J 

> 

2 - -  . . $2;- ~ " ~ h c c u s ~ d  is hereby discharged. and rdeased u/s. 258 of Cr.?.C. 
751e:L 3a:- 

- . ..." The cash bai! deposit;.d bl- the accused be refunded. 
,- --.in 

.% ' .  

.. ,. . '."\ 
I:, - -., '-3Pmsecution '-,!;, is enritlcd to l ~ u n c h  fresh proceeding under [he 

., . n '::. 
> ,%I. . 

said new e n a c h l e n ~  within the limitation. 
. . 

. . 
Proc?ec~ng is closed. 

.'.->.:- ,. .. - . .. (-4. P . B X\VTH,LY KAF-) 
1 .  7 :  C.L:-',. 

--. ,&<m0;31: ,{dcii. ll;:i _ l e t ro~ol i ian  Ma~isri-are, 


