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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION @

NOTICE OF MOTION (L) NO.1451 OF 20
IN

SUIT (L) NO. 603 OF 2014
M/s. Leopold Cafe and Stores and ...Applicants/
Plaintiffs
Versus
NOVEX Communication V& ...Defendants

Dr.Virendra Tulzapur&r)o‘enior Advocate, a/w R.D. Soni, Ankit
Virmani,\Aakanksha Saxena i/b M/s. Wadia Ghandy & Co., for

@ CORAM: G.S.PATEL,]
DATED:  June 26, 2014

PC:-

@ 1. Heard Dr. Tulzapurkar, learned Senior Counsel for the
Plaintiffs. An affidavit of service dated 26th June 2014 is tendered.
It shows that notice of today’s application was given by the
Plaintiffs’ attorneys to the Defendant by notice dated 24th June
2014. The enclosures of that notice included copies of the Plaint,
the Notice of Motion and the affidavit in support. This notice was
hand delivered, and delivery was acknowledged by the Defendant.
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Despite this notice none appears for the Defendant. Dr.
Tulzapurkar presses his application for an ad-interim injunction in&

terms of prayer clause (b) of the Notice of Motion.

declaration that the Defendant (“Novex”) is not entitled to
“administer” copyright licenses, to ch licenses and collect
from various third party

raints are also against the

33. Registration of copyright society:-(1) No
person or association of persons shall, after coming into
force of the Copyright (Amendment) Act, 1994
commence or, carry on the business of issuing or
granting licenses in respect of any work in which
copyright subsists or in respect of any other rights
conferred by this Act except under or in accordance with
the registration granted under sub-section (3):

Provided that an owner of copyright shall, in his
individual capacity, continue to have the right to
grant license in respect of his own works
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consistent with his obligations as a member of the
registered copyright society: &
[Provided further that the business of issuing or &
granting license in respect of literary, dramatic,

musical and artistic works incorporated
cinematograph films or sound recordin

carried out only though a copyright [society
registered under this Act;

Provided also that performing rights society

functioning in accorda the provisions of

section 33 on the date | ly before the
coming into force o ight (Amendment)
Act, 1994 shall’ to be a copyright
society for the this chapter and every

such so itself registered within a
period year from the date of
commencement of the Copyright (Amendment)
Act,\1994.]

he Central Government may, having
regard to the interest of the authors and other
owner of rights under this Act, the interest and
convenience of the public and in particular of the
groups of persons who are most likely to seek
licenses in applicants, register such association of
persons as a copyright society to such conditions
as may be prescribed.

Provided that the Central Government shall
not ordinarily register more than one copyright
society to do business in respect of the same
class of works
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4. Dr. Tulzapurkar points out that it is only an association &

registered as a copyright society under section 33(3) of th
Copyright Act 1957, that can carry on the business of issuing a

granting licenses. There is already such a society in existence,
namely Phonographc Performance Limited, and th Ist
Plaintiff already has a license from PPL. A copy /of this license is
annexed to as Exhibit ‘M’ to the plaint.

5. On 14th May 2014, Novex he Food and Bevarage
Manager of the 1st Plaintiff conte that it had been “duly

public performance rights

authorised to administer/grant/ex
for various audio or vi nly visualise without audio of
cinematographic cofiten usical composition and sound
recording” from four ent entities. It also alleged that these
were “libraries administered by” Novex and that 1st Plaintiff was

required to ebtain a licenses from Novex before use of any of this

materia% copyright.
6: seems that the Plaintiffs are not the only the parties to

onm’Novex has addressed such communications. Annexed to the
laint is a copy of a letter addressed by Novex on 9th August 2011
to one Oceanic Restaurant in Chembur in which Novex lays claim
to be authorised to administer or grant public performance rights of
Yash Raj Films and Shemaroo, both of whom independently own

copyright in various works.
7. Novex thus contends that it is “essential for hotel and/or

restaurant to apply for” a license from it “before public exhibition

of literary, dramatic or domestic works”.
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8. Prima facie all these assertions and allegations by Novex are &
entirely illegal and unlawful and are in the teeth of the plai
provisions of the Copyright Act. Dr.Tulzapurkar points out that

its own publicity material from its own website, Novex has e
similar claims regarding such alleged authorisation. N¢ not
authorised society under section 33(3) of the Copyright Act. It has

no authority in law whatever to purportedly administer, grant or not
grant any such license, nor can it purport to act on behalf of the

owners of the copyright to enf nsing by the original

which ‘i e, \Su e Court snter-alia held that where the
ag as subscriber under TRAI Act provides service to its

ons, it is not transmitting and broadcasting. The 2nd

ff has an appropriate PPL license for Cable T.V. relays to
uests in its hotel while 1st Plaintiff has an appropriate license from
PPL for playing sound recordings. Thus both Plaintiffs have
licenses appropriate to their respective businesses from the only
society that is authorised in law to grant such licenses. That

authority is not Novex, the Defendant.

! (2006) 13 SCC 753
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10.  In view thereof| their will be an ad-interim injunction in &
terms of prayer clause (b) of the Notice of Motion which reads as&

follows:

(b) Pending the hearing and disposal of the pres
Suit, this Hon’ble Court be pleased s
order of temporary injunction restraining rthe
Defendant, its employees/servants/a

other persons directly or indirectly acting for or on
behalf of the Defendant, fro

(i) making any demands-on the Plaintiffs for
obtaining<>lice orpayment of license

fee, or

(ii) taking XS or making any threats

laintiffs, in furtherance of

and notices, including the
Notices dated 14th May 2014 (Exh. E to the
Plaint) and 26th May 2014 (Exh. F to the

laint),
in respect of any copyrighted works,

broadcast reproductions rights or other
rights under the Copyright Act, 1957,
including the works of Yash Raj Films Pvt.
Ltd., UTV Software Communications Ltd.,
Shemaroo Entertainment Pvt. Ltd. and Big
Net Communications Pvt. Ltd and
broadcast reproduction rights of Multi
Screen Media Private Limited/MSM
Discovery Pvt. Ltd;

11. The Plaintiffs’ attorneys shall at liberty to serve an
authenticated copy of this order by courier, fax, hand delivery, and,

if possible by e-mail on the Defendant.
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12. Notice of Motion is made returnable on 15th July 2014. g&
Affidavit in reply, if any, to be filed and served on or before 8th ]uly&

2014. Affidavit in re-joinder to be filed and served on or before 1
July 2014. Motion to be listed on 15th July 2014, for hearing.and

final disposal.

(G.S.PATEL, J.)

N
\
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From: Sarjeel

To: hotelunicontinental@gmail.com

Cc: reservations@hotelunicontinental.com

Sent: Monday, May 26, 2014 2:35 PM

Subject: unauthorize receiving the signals of the MSMD channels

Dear Sir / Madam,

We would like to bring to your notice that in terms of the Service Contract(s) entered
between M/s.MSM Discovery Private Limited viz. and the cable operators /MSOs / DTH /
IPTV (“the Operators”), the operators are not authorized to provide the SET, MAX (IPL
2014 between 16" April 2014 to 01° June 2014), SIX (FIFA 2014 between 12
June, 2014 to 13 July, 2014 and major sporting events AXN, Discovery, Animal
Planet, SAB, PIX, MIX, Animax, TLC, Aaj Tak, Headlines Today, Tez, Aath, Discovery
Science, Discovery Turbo, Discovery Kids, Times Now, Movies Now,ET Now & Zoom
Programming Service (“the Service”) to Hotels and commercial establishments.

We understand that you have been receiving the signals of the MSMD channels from Local
Cable Operator / DTH which, in the light of the above is unauthorized. In this regard we
would like to draw your attention to clause 3 c of the Telecommunication (Broadcasting &
Cable Services (Second) Tariff (Seventh Amendment (Order, 2006 (8 of 2006) dated 21%*
November 2006 (“Tariff Order”) issued by the TRAI (copy available at www.trai.gov.in)
which has confirmed the same.

We therefore request you to contact M/s Novex Communicatons Pvt. Ltd at the address
given below to receive the authorized feed of the MSMD channels either directly by setting
up your own control room to which MSMD shall issue necessary IRDs or through Cable
Operators/ MSOs authorized by MSMD.

DB Address M/s Novex Communications Pvt. Ltd.
B-301, REMIBIZ COURT,
PLOT NO 9, SHAH INDUSTRIAL ESTATE,
OFF VEERA DESAI ROAD,
ANDHERI-WEST, MUMBAI-400 058

Tel :+4+91 02266750695 / 96 (Sarjeel Khan- 09594999750)


mailto:sarjeel@novex.in
mailto:hotelunicontinental@gmail.com
mailto:reservations@hotelunicontinental.com
http://www.trai.gov.in/

Please note that you are unauthorizedly carrying the signals of MSMD received from an
unauthorized source despite our notice. This amounts to infringement of the copyrights of
the respective service providers of the MSMD channels, and will entitle us to initiate
appropriate civil/criminal action against you to ensure discontinuance of such illegal
activities on your part.

Thanks & Regards,
Sarjeel Khan

Deputy General Manager - Sales

NOVEX Communications Pvt. Ltd.
B-301 Remi biz Court,

Plot No. 9, Shah Industrial Estate,
Off Veera Desai Road,

Andheri (West),

Mumbai - 400058.

Tel :+91 022-67045840 / 66750695 / 96
Mobile : +91 95949 99750

Website: www.novex.in

'Y,

NOVEX

DISCLAIMER:This email (including any attachments) is intended for the sole use of the intended recipient/s and may contain material that is
CONFIDENTIAL AND PRIVATE COMPANY INFORMATION. Any review or reliance by others or copying or distribution or forwarding of
any or all of the contents in this message is STRICTLY PROHIBITED. The opinions expressed are those of the sender,and do not necessarily


http://www.novex.in/
http://www.novex.in/index.php

reflect those of the Company. If you are not the intended recipient, please contact the sender by email and delete all copies; your cooperation in
this regard is appreciated. NOVEX COMMUNICATIONS PVT LTD




Date: 14/05/2014

To,
MirDilipBiswal
F&B Manager,
LEQPOLD CAFE

Ref.: Public Performance License.
Dear Sir,
Greetings from Novex Communications Private Limited!!

This is to inform you, M/s. Novex Communications Private Limited (herein after referred to
as a “Novex) is duly authorized to administer/grant/exploit Public Performance Rights for
various audio or audio and video and only visual without audio of cinematograph content,
musical compositions and sound recordings from the libraries of (1) M/s. Yash Raj Films
Private Limited, (2) M/s. Shemaroo Entertainment Private Limited, (3) M/s. UTV Software
Communications Limited and (4) M/s. Big Net Communications Private Limited.

Novex has been duly authorized to collect license fee from owners and management of

any/all commercial establishments who host and organize events at the premises. Please note,

any event hosted or organized by commercial establishments for the purpose of

communicating or performing in such establishments for the purpose of entertainment of the
customers or guests are required to obtain Public Performance license from Novex.

It should also be noted, vide public notices dated 20.12.2013 in Pune Mirror and Midday,
Mumbai; 06.12.2011 and 29.12.2010 in Midday, Mumbai and on 25.09.13 in Sandesh
Ahmedabad, NOVEX has notified public at large to obtain Public Performance License from
us to perform the musical compositions and sound recordings from the libraries at
commercial establishments.

We understand that you have been communicating/performing musical contents and sound
recordings from the libraries administered by Novex within your premises of commercial
establishment without obtaining the requisite license from us.

Thus in the light of the above we request you to immediately contact our highly specialized
team to obtain the said Public Performance License or for any further queries at the contact
details mentioned herein below:
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Office Address:

Novex Communications Private Limited
B-304 Remi Biz Court,

Off Veera Desai Road,

Andheri West,

Mumbai -400058.

Mr.Allwyn Dias: +919167783932
Mr. John Aruldas: +917506027782
Mr Sarjeel Khan : +919594999750

- For any further details you may also visit our website www.novex.in

Also be informed continued use/communication/performance of sound recordings and
musical compositions at your commetrcial establishment from the abovementioned libraries

shall lead to infringement of copyright under the Copyrights Act, 1957 and Indian Penal

Code.

We expect you to appreciate and recognize our right to protect our intellectual property and

looking forward to your co-operation.

Thanking you,

Yours Sincerely,

For Novex Communications Private Limited

Authorized Signatory
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