
MUNICIPAL CORPORATION OF GREATER MUMBAI , 

PUBLIC HEALTH DEPARTMENT 
NO: HOl14432lC Dtd: /, -7,-20 I\ 

CIRCULAR 

Sub: Incorporation of condition nos 35. to 37 in General 

Conditions of Licence issued U/s  394 d MMC Act. 

In Public Interest Litigation (LOO) no. 11 1 of 201.0 filed by the. NGO "Crusade 

Against Tobacco", Hon'ble High Court, Mumbai by order dtd 5/5/2011 has observed that 

the Hukkah Parlors are being run at places which are granted licences as Eating 

Houses,however the terms & conditions of License for do not provide, as a part of the, 

for stringent compliance with the provisions ofl'cigarette and other Tobacco Products 
% (Prohibition of Advertisement and Regulation of Trade and Commerce Production 

Supply  and Distribution) Act, 2003" and the rules made therein. 

*Hence, Hon'ble High Court, Mumbai has di6cted Municipal Commissioner tc 

incorporate stringent terms and conditions in the Eating Home licenses issued t.r/s 394 - 
of MMC Act.ln veiw of the same,.4MC (WS) has accorded the approvtil under No. 
Y -  - \  

AMChISI'Hl5047 dt.l.7-2011 19 incorporate new conditions no 35 to 37 in General -- + - - 
Condiiions of Licenses.These conditions shall be deemed to be incorporated in all the 
Y 
Eating ti':!l.rse Licenses.ir?cluciing the existing L~censes issued ells 394 c;f tv1MC Act. 

The conditionsunder no. 35 to 37 in General coriditions of l~cence u/s 394 of 

MMC Act reads as under:- 

Condition no. 35 - The licensee shall not keep or allow to keep or sell or provide any - _ --- 

h 
tobacco or tobacco related products in any form whether in the form of cigarette, cigar, 

bidis r3r otherwise with the aid of a pipe, wrapper or any other instrument in the licensed 

premises. 

The Commissioner /_nay permit smoking area as per Section 4 of Cigarette and - - 
other Tobacco Products (Prohibition of Advertisement and Regulation of Trade and - .-- -- - ---- 

Commerce Production Supply ar~d Distribution) Act, 2003 (COTPA) in an eating house 

having seating capacity of  thirty persons or more. 

A) The smoking area shall mean separately ventilated smoking room that: 



i. is phvsically sepa ra t~d  and st~rrotrnded by ft~l l  height wall5 on all four 

sides; 

ii. has an.entrance with an automatically closing doors normally kept in 

close position; 

iii. has an air flow system that 

a. is exhausted directly to the outside and not mixed back into the 

supply air for the other parts cjf the building; 

b. is fitted with a non-recirc~~lation exhaust ventilation system or an 

air cleaning system, or by a combination of the two, to ensure 

that the air discharges only in a marine, that does not re-circulate 

or transfer it from a smoking area or space to non-smoking 

areas. 

iv. has negative air pressure in comparison with the remainder i;f the 

building. 

B) The Smoking area shall not be established at the Entrsnce or Exit of the 

eating house and shall be distinctively marked as "Smoking Area" in 

English & in Marathi as per the COTPA. 

C )  'The Smoking area shall be cised only for the purpose of smoking and no 

other sen/ice(s) or any a p p a r a t ~ ~ s  designed to facil~tate smoking shall be 

provided 

D)'  The smoking area shall not be less than 100 sq.ft. with each side of the 
-- -- -- 1 room shall not be less than 8 f t :  and height of the room shall not be less 

1 
1 than 9 ft. The smoking area shall be included in the licensed area of the 

-. . 

eating house. 

E) 1 The total area of the smoking room shall not be more than 30% of the totai 
-+ -- 

- 

licensed service area of the eating h x s e  - - - 
Condit ion No.36 - IUo person b e l o l ~  the age of 18 years shaJ! be perrn~tted 111 the 

- __ - 

smok~ng area - 
Conditiori No. 37 - The owner, propr~etor manager, supervisor In charge of the eat~ng 

house shall notify and cacrsed to be displayed prominently the name of the person(s) to 



whom a complaint may be made by a person(s) who observes any person v~olating the 

provis~ons of COTPA. 

The Licensee shall comply with the aforesaid conditions and breach of any of the 

condition shall entail cancellations/suspensions/revocations 4 of License. 

The proposal ;egarding inclusion of the smoking area in th;: licensed area of 
- -- 

F2tipr-J H ~ I  ICO ~ h a l l  h~ approv@d by the concerned OFHO 

All concerned officers of Health Dept. & Licence Dept. are hereby instructed to 

stringently enforce the above mentioned condition nos 35 to 37 of general conditions of I , 

Licences uls 394 of biMC Act.-These - conditions should be incorporated in all existing as 
_--- - - - - - -- - 

,, wsll new Eating House Licenses. - 
A notice may be issued to all the existing Eating Houses Licensees that condition 

nos 35 to 37 shall be deemed to be incorporated in the existing licenses and any breach ----~ - -- -- 
of the same shall entail suspensionlrevocation of the said License. 

-- -_ - -- - 

All the concerned Officers of the Health Department are directed to take spec~al 

dr~ve sgb~nst those - --- eating -- houses against whom complaints of serv:ng hukkah are 
- - - --\ 

received and take stringent action by following due procedure. - - - - 

The above instructions s&ould be followed scrupuli;usly Zonal AHOs, DEHOs, -- 
and Jt. E . l i .0 .  shall exercise close supervision over this special drive. _ -- - -  - 

~ x e c u t k  ~ e a l t h  Officer (Ilc) 

- - NO:H0114432lC o f  4 - 7 - ~ 6 \ \  
Copy submitted t o  AMC (WS) for information please. 

Copy submitted to  DMC (Z-I to Z-VII) for information please. 

Copy to Asst. Cornmissioner - A to T wards for information please. 

Copy to Supdt. o f  Licences for information & necessary instructions to his 

subordinate officer please. 

Copy to MOsH - A to T wards for information & necessary action. 

Copy to Jt. EHO, DEHOs, AHOs for information & necessary action. 

Copy to DEHOs (SAP) for information & necessary action for SAP system. 



L'meshkilmar Banarasi Pas1l7an .;..-iccused. 

ORDER BELO\\' '&PLICATIOI\! F3R  DISCHARGE OF ACCUSED - -- 

?SO of Dindoshi Policc Starion had  filed this repol-t 
- c -  (is5:agasha) under Local . k t  Case 1'.;3.13~3 of 201 1 zlleging abol-lt the 

7 inciStnt darer! 09.OS.201 i a t  Laxn?: zar- .:rtd Refr-esk.r;ent, ?iIzlad (E.), 
,-- -- -- 

hluri-!hi. The accused person b2ing 5ianz;er of the s l id  hotel ~ I l o ~ v e d  

smci;ins :,? public place ir, c~nrral-er?iion of Yore1 licei~se Rule 22-31 r . ~ .  

qq  J J  (. . - :  i, ., ( w a j  and ivhicll ar11o:lnrs to ir,dx:nt 'reha\-iour in public, ch<refore, 
- 

this S.C. complaint is fileli against the acc~:sed. -After the arres1 of the - acculed, hr \\.as released on bail of Rs.5000,/- Thel-eaf~er, accused \.\!as 

prod:iced before the Court. He pleaded r.ot ~ailt!- for the offence. He ivas 

reisaied on casi: bail of Rs.50001'- r h e ~ ~ ~ , ' i ~ . i - , - ;  the application is filed on 

record by accused for claiming discklarge. as no offence is made out 

against the accused u.!'s. 22 1. Rule 1 :'.\!... Sec.33 (1) ( I -~ , )  ( a )  of the Bornbav 

Poiice Act. 

'1 - .  Aftel- filing of this applicl[iuii .  s a \  of the Ld. A.P.P .  is obrained, 
... ' A  LC!, .-;P.p, 0 b i ~ r i . d  r!!t sa! .  ~'ppiiczc:rjn a n d  replied [hat the 

. . 

. , 

~pj:'iiic?tion is nor tenable. . . 
. .. 



for f1.2 c o ~ ~ t ~ ~ i \ - e n t i o i l  of Hotel License Rules of 129 allc:ing; that :;ley ha!;e 

ello-;.-ed ;he customer to smokf in public :Lacs and committed breach of 
,- A 

4. The persan ;\-no actual1~- sr11ok5s is also sirnilarl!- need to be 

ma,? ail .lccdsed. He neLFer tur.r?s u p  :a thc Court. He?:, in sinlilar type of 

thz ::Is?. :!.hen K . C .  complaint is placed bef3r.s the COG:.[ for cosnizance, it 
. - . . is rut7\; of the  Court to go thi-ougli rhe ~.~e:aiion a1l.i verih- \\-!?ether i t  

ar;l:zxnrs ro a n  offence and  contravmtior! c'f srijcins 1:l.v wl~ic:? i; in force 

i e '  t t i t o n  of jurisdictioii. Upon 1-5:iticition c! the grc.7.-isions of 

secrion 129, the allegations made thz: ih? 011-nzr/Mana~er allows 

cusrt?meI LO smoks in public place iri his h2:d. ro my ..-l?w, the z.id action 
L 

ot*koikl rnanager or o1,vner are disobeditsrct? or' contrcl over the activities 
7 

of :usto~~:ers i\.hen chei- demznd for smo5ng and found in public place 
--- 

acr . - :~i l~-  s r n o l u n ~  at one breach. - Th? license is issued ;o run the hotel and 
/ 

rcqzired iicense is to be recover-ed. Thz ci;stSher ssr.-ice is a satisfacrio~l 
* -- 

of -- 5~1sinc.s~. In existin: la~~v, the prohibition of s m o z n g  in public place 

Rill?~ 2005 cam? in existence in consequences of ths  Cigarettes and Othei- 

To5acco Producrs (Prohibitiofi of .ij\.ertisernenr and $?gu!z~ic;l of Trade 

~ i ~ i  Commerce. Production, Suppl~. anci Discributionj Acr, 2003 if the 

pc~l-ision of this act and circuler issued 51 Go\-ernrn?~!t of ~ I a l i a r a s h ~ r ~  is 

i ~ r  i-sco\-21-\- of, fi:!?. Schedule III u;?der Ri;is 5, the 1;s; of 1 L i j  21 
t , ;  ; 



t\., 2 h~:;~lr-ed rupees. P r o ~ ~ i s o  (2j cf tli? s?ctio!i a l l ~ - ~ ~ . - s  to ~ o n - ~ ~ d u n d  the 

sz i i  offence. I t  mezns that if the person is ready to pzl-  a fine PI Rs.200/- 

accepting the  guilt. he,,need not to be placed for the prosecurion by the 

av<lorir->: ~ v h o  entided to compound the xiid offence i ~ n d e r  rl-if said act. 
2. - COT-sidering the provisions of section 29 r.w.. rule 2 together h e  new 

le ,-: ..,lation - came in esistence under Generzl Cl3uses .Act, thc ~ : r r a l i  who 

rr,~-;e ch? co~cr-aveniion of the offence c~:--not be pcl1;ished nvict for the 

s ~ z - 2  ac:. El-?!? citizen has to ober- ihs i~rzn t ion  of ii-.? legis!B-i,-:x urhich 
. - . - 
is r.r ~ve-:are mci 11c:ilth of the socisn- an? :he r;tporc ~ 3 1 1 :  the 1:Vor:t Health 

Oi-;znizzrion is char ziyen the passil-e srno>:~r ma:- suf'fe; hazar-dl>:: health 

prr:?ienl due  i0 smoking by an acti7.-e srr,ok?i. 2nd as silch gen=r:: health 

of ~ ~ l b l i c  I S  tc e protected a ~ d  r i i i  enacrclsnr came in esisre~z:  ~v i th  a - 
vie\:- r e ~ ~ r d i n ?  the lisbility of the horei 01:-xers ic  make thc pro~ision for 

s- srncking h a n i b e r s  in the hotel. If the =stablishmer,c is mor? rhan 30  

tabks  in che r,r=mises is available, they hz1:e to seek ~2rmissioil  ?om the 

p ~ 1 . x  ~ O I -  runriiag ihe hctel business iicense a ~ d  for h e  constr1i:iion of 

Bh,lC for smoking chambers in the howl pl-?miss. T>iis aspect i: under 

cor~siderarion of Hon'ble Ligh Court b!- chali2ngiilg the said notificzricll of 

200s. I t  appeSrs thai therc is no straight crder or enforcement is still in 

. . .  
L-1~:1;:ln1 tr) charge the iloiel oL?ner, or !,'!?na(~+=:- cL -  ~~]~: ; , - i r .g  c ~ ~ t o m e r  1s sr1ol;e 



. ...- J - .. - , -  -- . - -  >...:CIS?.: ;i,y:!:;lsr [l..fg;, i l l  1:1;.,..,:. 
L.::, ' -  .,.. ...::,ice [!-.: L";-::;~:~.-.~+:-.::~.>~. ,:): 

. . .-. ! ,  . . , ; , ; ~ I ( J  . . i-. t;ijs;ii >-  punishr;~sr?r 01. directio;:r. Coming the irs;::. ~o . , >  
c' 

\-: :,la,-. A t h  ;..llspation made bv the polic? a y i n s t  the hotel o\..-ne!- or 

ImanaSel- f ~ r  centl-ave~ition of hotel liccnsc rule 129 punishable 11-irh 116 

r..'\lr. 117 is i m p ~ o p e f j  Person who actuall!: smokes can be broughc under 

~!-os?cu.iicl\ in \ - i e ~ ~  of' section 21 Rule 4 of [he said Act and as such r1:eI.e 

is no prin~a-facie case is m a d e  oui to continue wi:h the trial against the 

acczs-.d. 1: appears kcm the provision for i;:e ~ r d e r  of discharge as :]IS-e 

is no char:? can  he framed in halvkei-s cases: the said responsibilin- ic.on 
L 

q - !.xo!-dins ?isa in the format pro~rided uadsr. provision of section ~ 3 j  of 

cS!.ig~ii:al Prccedure Code But if the univarrznred prosecution ar an! stage 

i! 5. 258 of Cr.P.C., the Court is ernpoi;-=rod to stop the procesding 

Fi?zc';~. I zm inclined to stop the procesdizs u's. 2.58 of Cr.P.C. 2s no 

~ E ; - F ~ ~ ! ; ' " ~  CZ:: 5~ ss.:?.ed by laclnching ~i-oseczrion under the contra\-ention 
- .'., - -  of seccian i - - ~ l  i-j\,v. 116 r,/~',:. 117 I;[ Bon~bav Police Act when special 

' t  

1 .  leg~slarion is enacred for the said acE. Hcmce, I proceed to pass the 

,:32 C..;' 
, L d j = j ! ~  - i 

rc:n,; z'aid oa;=J 3 R D E R  
.,I , \  :y 02;- ~ c i ~ . 4 c c u s e d  is hereby clischal-ged. and ~-e!-eased u/s. 258 of Cr.P.C 

7::re;A bQ'J:-- 

- -  I >.~ Th? cash bail depositzd b ~ .  the accils?d be refunded. 
. - 

>. . 
.i:. ,' ' ..-4'3\ 
i/. 
r /  .. '.;P~bsecution .> #-;7 ,.: I : . . is entitlsd to lzuneh frresh proceeding under rile 

,\ .:. i:;:; 
, I... -.' 

said ne\v enac'tme~-ic within the limitation 
. .. I--i 

Proceeeing is closed -bYo-- # P 
L' 

(A?. GE-f-4VTHL4NICAF.) / 


