No.C.L/CLC/Complaint/2011,
Office of the Commissioner of Labour,
“Kamgar Bhavan”, E-Block, C/20,

‘Opp.Reserve Bank of India,
Bandra-Kurla Complex,
Bandra (E), Mumbai-400 051.
] Date:- 25 FEB 2011
“To, o :
Presxdent
Indian Hotel & Restaurant Assocratron
Wadala, Mumba1-400 031.
Sub Clartﬁcatxon on Jne issue of child labour
Dear Srr -

Please refer to your letter dated 17 7 2010 addressed to me. requestmg for e

meetmg wrth me andvsubsequent meetmg held in my ofﬁce on 7.2.2011. In: thrs_'

o “f’-":jconnectron I have 0 1nform you that the Govemment of Indla has mcluded-v

“Employment of children in Dhabas (Roadsrde eatenes) restaurant Hotels, .
Motels Tea shops, resorts Spas or other recreattonal centers” in part-A ie. list
of hazardous occupatlons under the Chrld Labour (Prohrbltron & Regulatlon) |
Act,1986, by nottﬁcatton dated 10 October 2006 Therefore, employment ofa

person who has not completed his- 14"' year of age is prohlblted as per the

_provrslons of sectlon 3 of the sald Act. .

As regards to ‘the | provrsron of sectlon 26 of the Juvenile Justice (Care &
Protcctlon of Chtldten) Act, 2000 is concemed an employment of a
ch)ld/Juvemle who has not completed ig" year of age m any hazardous
occupatlon and keeps him in bondage and wrthholds his eammg or uses such

earning for’ lus on purposes is a pumshable otfence The point of misuse of the

9.2.2011:1007-Ind. Hot.& Rest.Ltr.doc




swiova 1w oalu LITTUILE UY yOu WL D€ taken up tn the meeting ot State Child
Labour Rehabilitation & Welfare Society. |
| Yours Faithfully,

(m
Commissioner of Labour,

Mabharashtra State,
Mumbai.
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(ho ADRESTTHL L Cunpnanann

(herelore, no olfence i Iuk aul llll(hl ll\L
prov istons of sectton I( D and 30 HO)
(he At She further submits that. sinee the
;,[)pliv:ml No.7 is no more, the complatiant has
only nutde specific allegations against the
applicant No.7 only. Therefore, she sulunits
that condention of the investigation in the sad
crime would be abuse ol process of Taw,

therelore, the satd FOERC deserves to be
qu:lshcd.
I1. The lecarned AL, submits that

the applicants are named inthe F.LLR. However.

*the leaned ALP.P. Tairly conceded thit no more
specilic allegations arc made against the present
applicant Nos.1 10 6.

12, After hearing ihe lcarned counsel
for the applicants and learned A.P.P.. { am of
the considered view that even the contents of
the F.LLR. arc taken as it is. no offence is made
oul under scctions 7(1)(3) and 3¢ D{i0) of the
Act. In my considered view. any further
investigation in pursuant to the F.LR. No.62/
99 would be abuse of process of law.

Moreover, the uppiicants. who are the
emplovees of the Maharashtra State Electricity
Board. were discharging their dutics and
therefore. in my considered view. when no
). pecific allegations are made against then that
they have abused the complainant. saying
something about the caste of complainant. the
F.L.R. is required to be quashed.

13.  In the result, the application
succeeds. The application is allowed in terms
of ‘prayer clause C of the application and
disposed of.

Application allowed.

/ S HPH-THC TOOHHRTT O O e Avnvie,
BOMBAY
(AURANGANAD BIEENCHD

N. V. DABHOLKAR &
N. D. DESHPANDE, ).

[
Rameshkuwmar's/o. l.)w:u'k:ul:ls Mundada
' Vs,
Stite ol Maharashtra & Ors.,

Crininal Writ Petition No.656/2008
Gth February, 2009.

Shri. C.RUODESHIPANDIE, Adv. for Petitioner.
Shri. NN JADHAV, ALP.P. for all Respondents.

(A) Child Labour (Prohibiticn and
Regulalic n) Act (1986), Ss.2(ii), 3, 14 -
Engagtrnt of children in certain
" ciuploy-ncat - Prohibilion of engagenient -
“Child™ - A person who has completed 14
vears of age, would not be a “Child” for the
purpose of Ss.3 and 14 of the Act. (Para 3) .
(B) Child Labour (Prohibition and
Regulation) Act (1986), S.2(ii) - Maharashtra
Government Resolution No.CLA/2006/(299)
KAMA-74 dated 25-4-2006 issued by the
Government through Industries, Energy
and Workers Department, Para 3(B)(8) -
Validity of Clause 8 of Para 3(B) of
Resolution dt.25-4-2006 - Challenge to -
Held, for the purposc of iniplementing tlie
provisions of Child Labour Act, 1986, it is
inappropriate to borrow the definition of
‘child’ from a different enactrhent -
Therefore, Clause 8 of Para 3(B) of
Government Resolution dt.25-4-2006 which
relies upon definition of the child as
contained in Juvenile Justice Act for the
purpose of implementing the provisions of
Child Labour Act is required to be struck
down, since it is ultravires to the extent it
borrows definition of “Child” from a
different legislation.
For the purpose of implementing the
' 2009 ALL MR (Cri) - May




PAUYISIULS UL LU LADOUT ACL, 1Y¥6, it is
inappropriate to borrow the definition of the child
from a different Enactment. The children to
be taken care of under Child Labour Act, are
different than the children to be protected by
Juvenile Justice Act. The children conternplated
to be protected by Child Labour Act are not in
conflict with law, but theic employers are acting
in breach of law and to that extent protection is

granted to children who have not completed
age of 14 years. The Juvenilc Justicc Act takes
care of a juveniie or child, defined as a person
. not having completed Eighteenth year of age;
~ who is in conflict with law or who is alleged to
have committed some offence.

Therefore, Clause 8 of Para 3(B) of
Government Resolution dated 25-4-2006 which
relies upon definition of the child as contained
in Juvenile Justice Act for the purpose of
implementing the provisions of Child Labour
Act is required to be struck down, since it is
ultra-vires to the extent it borrows definition of
“child” from a different legislation. If the word
“child” is defined in a particular way by Child
Labour Act, while implementing the provisions
of the Act, same definition ought to be followed.

Impugned Clause 8, therefore, is struck

. wnas ultra vires Section 2(ii) of Child Labour

Act and Government may substitute Clause 8

by appropriate Clause in harmony with the

definition of “child” as contained in Section 2(ii)
of Child Labour Act. (Paras 6, 7 and §)

N. V.DABIIOLKAR,J.:- Petitioncr
has approached this Court for the purpose of
challenging Clause 3(B)(8) as contained in
Government Resolution No.CLA/2006/
(299)KAMA-74 datcd 25-4-2000. issued by the
Government through Industrics. Encrgy and
Warkers Department. According (0 petitioner,
he said Clause is in conflict with the law
pplicable and also violative of fundamental
ights. '

Reply is filed on behall of respondents

as Assistant Commissioner of Labour, Latur,
which is taken on record and considered.

2. Rule. Rule made returnable
forthwith by mutual consent.

- As is cvident from the title of the
Govemment Resolution.

“aT HITIR 4T 3 WA WRNR

U & FTT qreq.”
l.e. “to free the State from unhealthy practice
uf child workers™. It is evident that these are
the directions/guidelines issued by the
Govemment for the purpose of seeking freedom
to th= child workers wherever they are so

employed. We need not refer to all the details

in the Resolution. The Clause under.challenge

reads thus : ' _ i
“c. wEEIW fFYIR |19 (gend
@ 9T YD) AWMAYH, 000 =
HW Q@) IR R q@qrEt R¢ a¥ qof
aoel e @ arw oyt areErdt
5 FAh T, (¥ INgd
fryiEde rawsl W arsaa™
JTEBT AT JYMAT TS ATTTHR
ﬁm‘-ﬁ?‘ﬁw qFd w7 Nifergr? wiiE

Freelance English translation of the same would
be as under:

“Becausc Juvenile Justice (Care and
. Protection of Children) Act, 2000 delines
Juvenile or child by its Section 2(K) as an
individual who has not completed age of 18
years. if child workers who have completed
14 years are found in the raid. thosc child
workers also should be freed from the
clutches of the cmployer and they should
be handled over to the police authoritics.”
ttappears that the directions/guidelines direct
the authorities who are required to act upon
those, to cnsure frecdom also o the child
workers between the age group of Bt ogo I8
yUis.

W Qher 2t

T TR eenr i R 0 1T IR
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“Aun Act for proinbtting cngagement o

children m certan cmployvment and o

cepalate the conditions of working of

cliildren in certain other employments.™
‘The phease “Child™ is defined as under:

“2(i) “Child™ mcans a person who has

not complcted his 14th year of age.”
Thus. it is cvident that for the purpose of
Enactment, which is enacted to prohibit the
engagement of children in certain employment
“child" is a person who has not complcted age
of 14 years. Obviously a person who has
complcted 14 ycars of age, would not be a
“child" for the purposes of Sections 3 and 14
of the said Act.

4. Leamed counsel for the petitioner
has not disputed that the petitioner is éngaged
in the business of ice-cream i.e. he runs Ice-
Cream Parlour. He is aggrieved because during
the raids, his workers aged between 14 to 18
are also tried to be prohibited from being
employed by him. Shri. C. R. Deshpande, Adv.
for petitioner concedes that the business of the
petitioner would fail in Item 15 of the Schedule
to Child Labour (Prohibition and Regulation) Act
1986, which reads as under:

“18. Employment of children in dhabas
(road-side eateries), restaurants, hotels,
motels, tea-shops, resorts, saps or other
recreational centres”.

However, he clallenges that the Government
Resolution whichis issued in order to give effect
to the spirit of the Child Labour (Prohibition
and Regulation) Act 1986 is tried to be
implemented by borrowing the definition of

“child" from a different Enactment i.e. the
-Juvenile Justice (Care and Protection of:
Children) Act, 2000. The said Actin its Sec&on‘

2(k) defines the “‘child" as under:
“2(K)
[ >rson who has not completed elghtcenth

“juvenile' or “child” means: a

protection by adopting a child (rendly approacn
in the adjudication and disposition of matters in
the best interests of children and for thetr
rehabilitation keeping in view the developmental
needs of the children.

5. The object and rcason for which
the two legislations arc enacted are quile
distinct. The Child Labour Act takes carc of a
child who has not completed age of i4th year .
of age by prohibiting their being employed in
ccttain types of employments and provides for’
an action to secure freedom for such “child”
from c.:ctain types of employments. The
Juv.nil : Justice Act is aimed at helping the
juvenile wto are in conflict with law or who
otheryvsisc need care and protection. Even the
child in n_-d of care and protection is specifically

~definea in Clause (d) of Section 2 of the said

Act.

6. For the purpose of implementing
the provisions of Child Labour Act, 1986, it is
inappropriate to borrow the definition of the child
from a different Enactment. The children to
be taken care of under Child Labour Act, are
different than the children to be protected by
Juvenile Justice Act. The children contemplated
to be protected by Child Labour Actare not in
conflict with law, but their employers are acting
in breach of law and to that extent protection is
granted to children who have not completed
age of 14 years. The Juvenile Justice Act takes
care of a juvenile ot child, defined as a person
not havmg completed Eighteenth year of age;
whois in conflict with law or whois alleged to
have committed some offence.

7. Therefore, Clause 8 of Para 3(B)
of Government Resolution dated 25-4-2006
which: relies. upon. definition of.the child ‘as
contained in Juvenile Justice Act for the purpose
of implementing the provisions of Child Labour

-Act.is requxred to be struck down, since it is

vcarof me T oot ultra- v1res to the extent it borrows definition of:

— «@ All.MR(Crl)-Mly



“child” is defined in a particuiar way vy v
Labour Act, while implementing the provisions
of the Act. same definition oughtto be followed.

8. Impugned Clause 8, therefore, is
struck down as ultra vires Section 2(ii) of Child
Labour Act and Government may substitute
Clause 8 by appropriate Clause in harmony with
the definition of “‘child” as contained in Section
2(ii) of Child Labour Act.

9. Rule made absolute accordingly.
‘Writ Petition is disposed of.

Petition allowed.

2009 ALL MR (Cri) 1320

INTHE HIGH COURT OF JUDICATURE AT
BOMBAY
(NAGPURBENCH)

R. C. CHAVYAN,J.

FHlemant s/o. Omkztrnulh Thakre
Vs. .
State of Maharashtra

Criminal Appeal Nos.64,66, 67, 72, 89 of 2007
3rd February, 2008. .

Shri. S. P. DHARMADHIKARI, Sr. Adv. for
Appellant in Criminal Appeal No.64 of 2007.

Ms. SANGEETA GAIKEE, Advocate for
Appellants in Criminal Appeat-No.66 of 2007 and
Criminal Appeal No.89 of 2007.

Shri §. S, YODITEL, Advocate for Appellant in
Criminal Appeal No.G7 of 2007,

Shri §. P. GADLING. Advocate tor Appellant in
Criminal Appeid No.72 002007, }

Shri 8. 8. DOWODE, Additional Public Prosecutor
for Respondent/Stale.

(A) Crimiual P.C. (1973), Ss.184, 173 -
Maharashtra Universities Act (1994),
S.E8(2)(¢) - Scope of - Tnvestigation -
S A8(3) ) does not vestrict the powers ol a
Criminal Court to take cognizauce upon a

v Em - -

Universities Act ar.e first taken. ‘_f -

Section 18(3)(e) does . not restrict the
powers of a Criminal Court to take cognizance
upon a police report by prescribing that
cognizance shall not be taken unless the steps
contemplated by the Maharashtra Universities
Actare first taken. Theretore, since the relevant
provisions of the Maharashtra Universities Act
and those under the Code of Criminal Procedure
occupy different fields and control different
aspccts, there is no conflict and, therefore, no
implied repeal. Consequently, thére is no warrant
for holding that the Controller of Examinations
was not entitled to approach the police o police
was not entitled to investigate or to file a teport

or that a Magistrate was not entitled to take " E

cognizance on such a report.

When a special law prescribes a special
procedure. it eclipses general provisions.
However, it has to be noted that the Mahacashtra
Universities Act does not prescribe any special
procedure for carrying out investigation into the
complaints about offences concerning the
University examinations or for enquiriesor trials
for offences arising therefrom. Section 18(3)(e)
of the Act on which much emphasis has been
laid. is only an enabling provision, which would
enable the Controllier of Examinations to initiate
criminal proceedings. Therefore, since there is
no special procedure prescribed for
investigation or trial of offences relating to
cxaminations and since the procedurc
prescribed is only in relation to conducting an
internal enquiry for the purpose of cnabling the
University wathorities to decide appropriate
course ol action. it cannot be said that the repont
could not have been nudde by the Controller of
Lxaminations. 2007 ALL MR (Cri) §55 - Rel.
o, (Para 20)

() Mahaeashea Universities Act(1994);
SAB() (e - Criminal ©.C. (1973), Ss.154,
[73- Charpe ol sertous misconduet agaiust




