
N O . C . U C L C / C O ~ ~ ~ ~ ~ ~ ~ / ~ O  1 1, 
Office of the Commissioner of Labour, 
"Kamgar Bhavan", E-Block, C/20, 
0pp.Reserve Bank of India, 
Bandra-Kurla Complex, 
Bandra (E), Mumbai-400 05 1 .  

/president, 
Indian Hotel & Restaurant Association, 

Dear Sir, . -- . - - 

Please refer to your letter dated 17.7.2010 addressed to me requesting for 
I 

meeting with me a ~ d  subsequent meeting held in my office on 7.2.2011. In this 

connectiod I Wave to inform you that; the Government of India has included 

"Employment of children in Dhabas (Roadside eateries), restaurant, Hotels, 

~ o t e l s ,  Tea shops, resorts, Spas or other recreational centers" in part-A i.e. list 

of hazardous dccupations under the Child Labour (Prohibition & Regulation) 

Act,1986, by notification dated 10 October,2006. Therefore, employmen,t of a 

person who'has not completed his 141h year of age is prohibited as per the 

provisions of section 3 of the said Act. 

As regards to the provision of section 26 of the Juvenile Justice (Care & 

Protection of Children) Act, 2000 is concerned, an employment of a 

child/Juvenile w b  has not completed 18" year of age in any hazardous 

occupation and keeps him in bondage and withholds his earning or uses such 

earning forShis on purposes is a.punishable offence. The point of n ~ i s ~ ~ s e  of the 



.uruvu r l t  L1lb 341U I I I G ~ ~ ~ ~ ~ g  IJY YUU WIII  De taKen up In the meetlng of State Child 

Labour Rehabilitation & Welfare Society. 

Yours Faithfully, 

Commissioner of Labour, 
Maharashtra State, 

Mumbai. 
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slxcilic. i t l l ~ ~ ; i t i 0 1 1 ~  ill-c riiadc ag:iills( Illc OI.L~SCI~I 

applic:~rlr Nus. I to 6. 

11. AI'ler- 1lc;lring illc Icitnicd cot~~iscl 
for t l ~  i t ~ ) l > l i ~ i l l l ~ ~  itlid 1carnc.d A.I'.l'.. 1 itnl of 
th2 C O I ~ S ~ ~ C I - c d  view Ilia1 even tlic co'li(t11ts or 
the F.1.K. :trc taken as i t  is. no orl'c~icc is ui:tdc 
o~11 urlcter scctiolis 7(1)(3) arid 31, I)(:i)) or rllc 
Act. 111 111y co~lsidered view. illly iurtlicr 
i!ivcstig;itioll i n  pi~rsuanr to tlic F.1.R. No.6Y I 99 \::c?~ild bc ;~l>usc of proccss o r  la\\.. 
hiorc:ove~.. lllc icppiica~its. \\*ho art: (lie 
eml)loyccs or  ~ l i c  Malinl-aslitrir Stilrc Electricity 
Boat-d. were discliargi ug tlicir dutics itlid 

therefore. i ~ i  my cousidered view, when no 
. @cific allegations are made against the~n that 
they Ilave abused the complai~iant, sayiug 
sonlething about the caste of coniplninau(. the 
F.L.R. is required to be quashed. 

13. 111 the result. the application 

Sllri. i:. I{. 1 IIiSl ll':\Nllli, Adv. [OI. IJctitioner. 
S111.i. N. b . .I ;\ 111.1 AV. A.I3.1'. l iw -  it1 1 Rcslx~ndenrs. 

( 1  ,J Cltiltl 1,iibou r ( I " ~ - a l ~ i  biticn and - 
I<c~trli\lic 11) Act (l98G), Ss.2(ii), 3, 14 - -. 
I'ngligc.rtc~lt 01 c l ~ ~ l d r c n  in  certain 
c ~ ~ ~ ~ l o - ~ ~ o ~ i o ~ ~  of engagenlent - 
"Cllild" - ,Z pel-son wllo has  conlplctcd 14 
!.cars of age, would 1101 bc a "Cliild" for t11c 
l)url~osc ol'Ss.3 and 14 of the Act. (Para 3) .  
(I!) Child 1,abour (I ' rol~ibi t ion and 
I<c~ulation) Act (1986), S.2(ii) - Mallaraslltra 
Go\rr~lr~lcn t Rcsolu tion No,CLA/2006/(299) 
KtIhliA-74 datcd 25-4-2006 issued by the 
Govcrnn~cnt tllrougll Industries, Energy 
and 13'orkcrs Depart~ncnt,  Para 3(B)(8) - 
T'alidity of C lausc  8 of  P a r a  3(B) of 
I<csolution dt.25-4-2006 - Cltallenge to - 
Iicld, for t l ~ c  purpose of inlplcnlcnting the 
prd\4sions of Child Labour Act, 1986, it is 
inappropriate to borrow the definition of 1 

succeeds. ?'he application is a l l~ \ \~ed in tcrnls ' c l~ i ld '  fro111 a d i f f e r e n t  enactr l~ent  - 
of 'praycr  clausc C of the npplici~tio~l and 'Thcrcforc, C lausc  8 of Para 3(B) of 
disposed of. Go\.crn~l~c~lt  Rcsolutio~l dt.25-4-2006 which 

~ ~ , ~ ~ l i ~ ~ t i ~ , ~  allo\\,cd. rclics up011 d e f i ~ ~ i t i o ~ ~  0.f t 1 1 ~  child as  
I .  

-- ---- conlaincd in Juvenilc Justicc Act for the 
purpose of inlplcnlcntihg t l ~ c  provisions of 
Cl~il(l I,abot~r Act is rccluircd to bc struck 
ilo\\.~i', sir~cc il is ultravil-cs lo lllc cxlcnt it . 

I )o~- ro \ \~s  dc f ' i~ l i t io~ t  of '  "Cllild" fronl 
tiil'l'crcllt Icgisli~lion. 

I'ol. (11~: purpose of in~plementing rh 



different than the children to be protected by 
Juvenile Justice Act. Thechildren . . : .  contemplated 
to be by Child Labour Act are not in 
conflict with law, but their employers are acting 
in breach of law and to that extent protectio~i is 

rLYu.,,Y,,a V 1  LL:IIU u u u u r  X C ~ ,  lY86, i t  is as  A S S ~ S ~ ~ I I I ~  Cotninissioner of I.nboilr. LBIU~. 
inappropriate to borrow thedefinitionofthechild which is taken on record and co~isidered. 
from a different Enactment. The children to 2. Rule. Rule made reti~rnablc 
be taken care of under Child J.-abour Act, are fortllwitll ~ l ~ l l t ~ ~ a l  coflsent. 

--  

granted to children who have not completed 
age  nf 1 4 years. The Juvenilc Justice Act takes 
care of a juveniie or child, defined as a person 
~ o t  having completed ~ i ~ h t e e n t h  year of age; 
2 h o  is in conflict with law or who is alleged to 
have committed some offence. 

Therefore, Clause 8 of Para 3(B) of 
Government Resolution dated 25-4-2006 which 
relies upon definition of the child as contained 
in Juvenile Justice Act for the purpose of 
implementing the provisions of Child Labour 
Act is required to be struck down, since i t  is 
ultra-vires to the extent it borrows definition of 
"child" from adifferent legislation. If the word 
"child" is defined in a parricular way by Child 
Labour Act, while implementing theprovisio~is 
of the Act, same definition ought to be followed. 

Impugned Clause 8, therefore, is struck 
wn as ultra vires Section 2(ii) of Child Labour 

Act and Government may substitute Clause 8 
by  appropriate Clause i n  harmony wit11 the 
definition of "child" as contained in Section 2(ii) 
of Child Labour Act. (Paras 6.7 and 8) 

' (  
I 

N. V. DAnI.IOLKAR, J. :- Peti t ioncr  
has npp~.oaclied this Couri Tor 1 . 1 1 ~  purpose of 
clln!lengi ng Clause 3(B)(8) as c o ~ ~ t n i ~ ~ c d  il l  

Govcr l~mcr i t  Rcso lu t io~  No..CI,A/2006/ 
(299)KAMA-74 <li\tcd 25-4-200(i. issued by ~llc 
Govcrnrnc~it 1l1rougl1 I~ldi~scrics. I3iclgy ; r n ( l  
' ,VC;:~CI.S ~ IC~X\I . ( I I~CII~ .  f\cco~.cli~~g (6 ixticioi~c~,. 
. I I C  s:~i(l CI;ILISC is i l l  c o ~ ~ ~ l i c ~  \ j l i ~ l i  I I \ C  I:I\\~ 
~ I ) ~ I I ~ ~ . ~ I I ~ I c  : I I I L I  ~ I I S O  \~iol:t~ivc 01. ~ . ~ I I I ~ I ; I I I I C I I [ ; ~ I  

. 
- As is cviden! from t!ie title of t h e  

Govenimen t Resolutio~~. 

i.e. "to free tlie State from unhealthy practice 
ul  cliild workers". 1t is evident that these are 
tlie directions/guidelines issued by tlie 
Government for the purpose of seeking freed0111 
to tl-: child workers wherever they are so 
employed. We need not refer to all the details 
in the Resolution. The Clause under.challenge 
reads thus : 
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Freelance English translation of the san~c would 
be as under: 

"Recnuse Juvenile Justice (Ci~rc  ;tnd 
. Protection oT Gllildre~~) Act, 2000 defi~lcs 

Juvcnilc or cliild by its Sectio~i 2(k) as an 
individui~l who II;IS 1101 con~plctecl i~gc oT 16 
ycilrs. if  chi lcl wlio li;\ve c61il~lctcd 
14 yc;tl.s arc Toi111c1 in  tl~c ~ i ~ i c l .  tliosc cliild 
\ \ l ~ ~ * k ~ ~ ~  ~ I I S O  ~l1011ld IIL' II'CC'CI I'1.0111 1 1 1 ~  

cliitclics hT tllu c~rploycr i111d I I I C ~  S I I O I I I ~  
[\L' Ili\litI~*tI OVCr 10 I ~ I C  policx! i I t l l  ~10rilics." 

I \  ;tl'lICiIrS I l l ; t l  I I I C  t l i ~ ~ ~ c l i o ~ ~ s / ~ u i c I u l i ~ ~ c : s  (li~.c:c'l 
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.*,At1 / \ C I  1 0 1 .  I ) I ,  111l)i[i11? C I ~ $ ; I ~ C I ~ ~ C I I ~  ill 

< . l i t  I C I I . C I I  i l l  ccrl;~ill C I ~ ~ I ) I ~ ! * I I ~ C I I ~  ; I I I ( I  ((1 

1 .~~11l i1 tc  tllc conditio~ls ol' \\lorking o f  
~.lri ~( I I 'C I I  ~ I I  CCII ; I~II  OLIICI. L ' I ~ ~ I ~ O ~ I I I C I I I S . "  

'~'llc ~~ l i r ;~ sc  "Cliild" i s  dcli~lctl as 1111dcl-: 

*'2(ii) "Cllild" lliczl~ls a person wllo II:IS 
1101 co~nldctcd his 14111 year of age." 

'I'llt~s. i t  i s  cv idc~~t  tllnt for l l ~ c  pur'j)osc of 
Ellact men t ,  which i s  cnaclcd to pro!libit the 
cngagcmc~it of cllildrc~i i11 ce~~aitl elnployme~lt 
.'chi Id" i s  n persol1 who has not con~plcted age 
of 14 years. Obviously a persoti who has 
conlpleted 14 ycars of age, would not be a 
.'cliild" for the purposes of Sections 3 and 14 
of tlie said Act. 

4. Ixarned counsel for the petitioner 
has not disputed that tllc petitioner is engaged 
i n  the busiuess of ice-cream i.e. he runs Ice- 

:tctice 
<C ;Il'e 
t' I'l~e 
c:dom 

Cream Parlour. He is aggrieved because during 
the raids, his workers aged between 14 to 18 
are also tried to be prohibited from being 
employed by him. Shri. C. R. Deshpande, Ad\*. 
for petitioner concedes that the business of the 
petitioner wtould fall in Item 15 of the Schedule 
to Child Labour (Prol~ibi tion and Regulation) Act 
1986, which reads as under: 

"15. Employment of children in dhabas 
(mad-side eateries), restaurants, hotels, 
motels, tea-shops, resorts, saps or other 
recreational centres". 

However, he cl~allenges that tlie Government 
Resolution which is issued in order to give effect 
to the spirit of the Child Labour (Prohibition 
and Regulation) Act 1986 is tried to be 
implen~ented by borrowing the definition of 
"child" from a different Enactment i.e. the 

-Juvenile Justice (Care and Protection of- 
Children) Act, 2000. The said Act in its Section ' 

1.c so; 
ctails' 

l)~o(cc[iot~ by :~dol)(i~~g :I cl~ilcl l1.1~11dly :IIIIIIO'LII 

ill tllc a?judicitl ion ilnd dis~~osi t io~~ ~I'III :IIIC'I-s  i l l  

thc bcsl it~tcrcsls or cliilrlrcn and for ~ l ~ c i r  
sclinbili~ariot~ kccj~i~ig in vicw IIIC dcvc ly~~w~~~al  
~iccds of tllc childl-cn. 

5. T I I  object n~ld rcason for wliicli 
tlic two legislatio~is arc enacted are quite 
distinct. Tile Cliild Labour Act takes care of n 
child wlio l~as  not completed age of i4th year . 
of age by prollibiting their being employcd in 
ccitairl typcs ~Ternployments and provides for 
an action to secure freedom for such "child" 
from c : r t l i n  types of employments. The 
luv..nil : Justice Act is aimed at helping the 
juvtr,ilc wto are in co~iflict with law or wlio 
otl~er\/isc need care and protection. Even the 
child in n , d of care and protection is smfically 
definea iil Clause (d) of Section 2 of the said 

. 

. 

Act. 
6. For the purpose of implementing 

the provisions of Child Labour Act, 1986, it is 
inappropriate to borrow the definition of hchild 
from a different Enactment. The children to 
be taken care of under Child Labour Act, are 
different than the children to be protected by 
Juvenile Justice Act. The children contemplated 
to be protected by Child Labour Act are not i n  
conflict with law, but their employers areacting 
in breach of law and to that extent protection is 
granted to children who have not completed 
age of 14 years. The Juvenile Justice Ad takes 
care of a juvenile or child, defined as a person 
not having completed Eightee2th year of age; 
who is in conflict with law or who is alleged to 
have committed 9ome offence. 

7. ~herefore,,~lause 8 of Para 3(B) 
of .Government Resolution dated 25-4-2006 
which relies upon.definition of.thc child'as 
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Z(k) dcfiries the "child" as under: L : :  : cmtained in Juvenile Justice.Act for the purpose 
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" 2 : ~ )  "juvenile" or "child" means: a- of impleven ting the provisions of ChildLabour 
t:.;rso~l who 112s not colnpleted . . eighteenth! .Act:is,required to . be . struck down, sinceit is ' 

. : . . : ;  ulua-vires to the extent it borrows'definition o f  
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"cllild" is d e f i ~ ~ e d  I I I  a particular way U J  L I ~ ~ ~ ~  --..--.--. r - -  - 
Labour Act, wllile i~llpiementin~ theprovisions Universities Act are first takea ,. ' ., . . 
of the Act. sane dclinition oughtto be followed. Section 18(3)(e) does. not.restrict. the 

8. Irnpi~g~led Clause 8, therefore, is powers of a Criminal Court to takecognizance 
struck dowo as ultm vires section 2(ii) of child upon a police report by prescribing that 
Labour Act and Government may substitute cognizance shall nos be taken unless the steps 
Clause 8 by appropriate Clause in harmony with contemplated by the Maharashtra universities 
the definition of "child" as contained in  Section Act are first taken. The~efore, since the relevant 
2(ii) of Child Labour Act. provisions of the Maharashtra Universities Act 

9. R~ le Inade accordingly. iind those under the Code of Criminal h a e d u n  
Writ petition is disposed of. occupy different fields and control different 

Petition allowed. aspccts, there is n o  conflict and, therefore, no 
implied repeal. Consequently, there is no warrant 
for holding that the Controller of Examinations 1 
was not entitled to approach the policeor police 

2009 ALL MR (Cri) 1320 was not entitled to investigate or to fileateport I 
IN TH!3 HIGH COURTOFJUDICATURE AT or that a Magistrate was not entitled to (akc 

BOMBAY cognizance on such a report. 

(NAGPUR BENCH) When a special law prescribes a special * 1 
procedure. i t  eclipses general provi;ions. 

R. C. CHAVAN, J. Howzver, it has to be noted that the Maharashh 

I.lcll!i~nr do. Olnkarnnth Thrrkre Ilniversi ties Act does not prescri be any special 

vs. pr.ocedurc for carryingout investigation into the 

State of Maharashha con~plain ts about offences concerning the 
University examinations or for enquiriesortrials 

CI-irnin:~l Appc:rl Nos.64. GG. G7.72,89 of 2007 for offences arising therefrom. Section 18(3)(e) 
3rd February, 2008. of.tlle Act on wl~icll mucll cmphrrsis has been 

Shri. S. 1'. D~1Al<bit\DI-IIKARI. Sr. Adv. for 
Appcllanl in Criminal Appe;~l No.64 of2007. 
Ms. SANGE13'1'A GAIK13E. Advoctrle for 
Appcl1i1111~ in Cri11iitl;rl Appc~!.No.66 of 2007 ; ~ n d  
~ r i l l l i n i r l  Aplxal No.S9 01'2007. 
SIII-i S.  S. iOl)l'I'13L. Atlvoci~Ic for /\ppcll;rnr in' 
C r i l l ~ i  I l ,r l  Aplxal No.67 of2007. 
Sill-i S. 1'. CJAI)I,IN(,i. Advac:~rc li)r Al)pcllnnt in 
Critni n: l l  ~ ' ~ ) ~ w ; t i  N(1.72 oP2007. 
Sl i r i  S. S. l ~ O l l ~ O l ~ l ~ ,  tl(l~litio~~;~l l't~l>lic 1'1.oscct11o1. 
l i ) l .  I~csl,Olltlcl~l/~l;llc. 

Inid. is only an enabliug provision, which would 
enable tllc Co~ltroller of Examinations to initiate 
criminal ~~rocced i 11gs. 'I'I~C~.efore, since there is 
110 special procedure yrescribcd for 
i~lvcstig;\[ioll or (rial of offc'cnces rclaling to 
cs:l~ninntions a ~ l d  siucc the p~ocedurc 
~)~'csc~.ibctl is 011ly i l l  rcl;~tiorl lo co~lclucting it11 

inrcr~l!d encluiry Ibr tllc pur-pose of crr;lbling [llc 
C J n i  vc-rsity iri~tl~o~.itics to clccidc :~l)pmpri:~~c 
course ol'i~ciiotl, i l  ci~~l~lot  I)c si~id that tllercporl 
C U ~ I I C I  IKN I I ~ I V C  I I C C I I  I I I ;KIC [ I I C  C O I I ( ~ O I ~ U ( I T  

I * : . Y ; I I I I ~ I I ; I ~ ~ ~ ~ \ S .  2007 ,\I : I .  MI< ((''I.;) 5.55- Itel.. 
' ( A )  ( ; I ~ ~ I I I ~ I I : I ~  1I.C. (lY7Jj, Ss.154, 173 - 
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